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Statement of the Case 
 

Nature of the Case: This is a medical malpractice case concerning an 
alleged delay in diagnosing breast cancer.  CR 7-11. 
 

Course of the Proceedings: As relevant here, Appellants objected to the sufficiency 
of Plaintiffs’ Chapter 74 expert reports and moved to 
dismiss.  CR 137-205; 206-273; 274-276. Concurrently 
with the filing of the Petition, Appellees moved for a 
determination that the reports were sufficient.  CR 6; 
18. 
 

Trial Court’s Disposition: The trial court overruled the objections to the expert 
reports and denied the dismissal motions.  CR 299-
300.   

 
Statement Regarding Oral Argument 

 
Pursuant to Rule 38.1(e) of the Texas Rules of Appellate Procedure, Appellants 

believe that oral argument will significantly aid the Court in determining the legal and 

factual issues presented in this appeal by allowing the parties to emphasize and clarify 

the written arguments in the brief.  Oral argument will allow the parties to illustrate 

their respective positions regarding causation opinions in the expert reports and 

whether those statements satisfied the causation element of Section 74.351 of the 

Texas Civil Practice & Remedies Code.  Additionally, oral argument will allow the 

parties to help the Court understand the medical issues in the case. 

Statement of Jurisdiction 

 This Court has jurisdiction to hear an interlocutory appeal denying a motion to 

dismiss in a health care liability claim.  Lewis v. Funderburk, 234 S.W.3d 204, 208 (Tex. 
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2008); Tex. Civ. Prac. & Rem. Code § 51.014(a)(9).  This Court’s appellate district 

includes Tarrant County, among other counties.  Tex. Gov’t Code § 22.201(b). “The 

141st Judicial District is composed of Tarrant County.”  Tex. Gov’t Code § 24.352.    

Thus, this Court has jurisdiction to determine this interlocutory appeal about the 

denial of Appellants’ objections to the Chapter 74 expert reports and their motions to 

dismiss. 

Issue Presented 

 Section 74.351 requires that a medical-malpractice plaintiff serve one or more 

expert reports that, among other things, explain—in a non-conclusory manner—the 

causal connection between the alleged breaches in the standard of care and the 

injuries.  The expert reports in this case fail to explain why or how the cancer 

worsened during the delay allegedly caused by Appellants.  Did the trial court abuse its 

discretion in applying the law of 74.351 to the expert reports in this case by 

concluding the reports were sufficient?   
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Introduction 

 Is this appeal yet another arguing that the trial court erred in analyzing and 

applying the law to Chapter 74 expert reports?  Unfortunately1

 Turning to the specific issue in the case, albeit in a simplified fashion, the 

experts claimed that the patient had breast cancer and that the health care providers 

delayed diagnosing the cancer.  The experts claimed that the delay resulted in 

additional treatment and a worse prognosis.  But the experts provided no factual 

, yes, but in many ways 

this appeal is different from the others preceding it. While these expert reports are just 

“preliminary” and the standard for review is “abuse of discretion,” not a very 

stringent standard, the reports fail these minimal standards in a case about an allegedly 

delayed diagnosis of breast cancer.  Other than in a conclusory fashion, the reports 

here did not explain how the patient’s cancer worsened during the period of delay 

allegedly attributable to the health care providers.  Without that explanation of the 

causal link, the breaches of the standard of care were not connected to the events that 

occurred due to the alleged delay, i.e. a worse prognosis and more extensive 

treatment.   

                                           

1 People seem to treat these appeals with some disdain because a reputation 
developed about a “cottage industry” for expert report litigation.  Philipp v. McCreedy, 
298 S.W.3d 682, 684 (Tex.App.—San Antonio 2009, no pet.).  Thus, merely labeling 
the appeal as involving a Chapter 74 expert report may leave one with a bad taste for 
what is to follow.   
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support for the claim that delay actually worsened the patient’s cancer.  The reports 

provided no concrete details that the cancer worsened, i.e. that it grew to a certain 

size, that the staging for the cancer worsened, etc.  Moreover, for the patient’s specific 

breast cancer diagnosis (e.g. Stage IIIC), key elements in determining whether cancer 

was at a different stage at the time of the alleged delay are whether lymph nodes are 

involved, the number involved, and the location of those involved.  Yet the experts 

provided no meaningful details regarding involvement of lymph nodes.  The reports 

did not connect delay to a worsening of the patient’s cancer.  Thus, the trial court 

should not have concluded that the reports passed muster, and it abused its discretion 

by concluding otherwise.  This Court should reverse to correct that error. 
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Statement of Facts2

A. Factually, What Happened?  

 

 SK3 came to Fossil Creek Family Medical Center complaining of “left axilla 

pain—feels like swollen lymph nodes [times] several weeks.”  CR 25.  Nurse 

Practitioner Brenda Wilmore examined SK and concluded that that it was mastitis.  Id.  

The nurse practitioner and Dr. Simonak ordered a mammogram that occurred a few 

days later.4

                                           

2 The case is in its preliminary stages, and no discovery has occurred.  
Appellants gathered the information for the Statement of Facts from Appellees’ 
pleadings and the three expert reports.  But Appellants do not agree that these facts 
are true—in fact they filed general denials that placed these “facts” and Appellants’ 
allegations in dispute.  CR 70, 97, 102.  On the other hand, the Court and the parties 
have to evaluate the expert reports in some context, and the Rules require a Statement 
of Facts.  Thus, Appellants provide this Statement with the understanding that they 
are not agreeing with these facts nor are they judicially admitting that any of these 
facts are true.  

  Id.  Dr. Skiles interpreted the mammogram as showing “indeterminate 

3 Consistent with the broadest interpretation of the redaction rules as well as 
the manner in which the Court docketed this case, Appellants refer to 
Appellees/Plaintiffs by initials even though their names were fully disclosed by their 
own counsel and the patient’s name was fully disclosed in the expert reports.  See CR 
5, 24, 49, 127.  SK, who was the patient, will be referred to by initials “SK” or “the 
patient.”  The remaining Appellees/Plaintiffs will be referred to as “her family” or 
“the family.”   

4 At least one expert makes much of the type of mammogram ordered 
(screening) and that it should have been a different type (diagnostic). CR 29.  But a 
diagnostic mammogram was actually performed, thus leaving this distinction in the 
type of mammogram irrelevant to any issue in this case.  Any purported negligence in 
ordering the wrong type of mammogram could not have caused any harm because, 
despite the order, the correct mammogram was actually performed.  See CR 29, 51.   
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microcalcifications in the left breast, probably benign.”  CR 50.  He recommended a 

follow-up study in 3-6 months.  Id.  Dr. Skiles also interpreted an ultrasound of the 

breast as being without abnormality.  CR 51.   

About 14 months after the initial visit, the patient returned to the clinic (there 

had been other visits in the interim) with a complaint of “lump in the left breast 

[times] several months.”  Id.  According to the patient, the mass had “been there for 

several years,” and the nurse practitioner noted that “the left breast is larger than the 

right.”  CR 26-27.  An exam of her breast revealed a “large palpable mass that is non-

tender, irregular moveable with no signs of mastitis.”  CR 27.  The nurse practitioner 

ordered a diagnostic mammogram and suggested a biopsy.  Id.  This mammogram 

noted “left breast microcalcifications” with the radiologist concluding that the 

abnormalities were consistent with mastitis.  Id. That radiologist recommended annual 

mammographic screening when SK turned 40, or more than five years after the 

second mammogram.  Id.   

About two months later, Dr. Simonak saw the patient, diagnosed breast mass, 

and ordered a biopsy.  Id.  Five days after Dr. Simonak’s visit, Dr. Mary Brian 

performed an in-office biopsy of the left breast that revealed “high grade ductal 

carcinoma in situ.”  CR 51, 129.  Then a month later, Dr. Brian performed “a left 

modified radical mastectomy and left sentinel node biopsy.”  Id.  Pathology of the 
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lymph nodes revealed 14 of 28 were positive, resulting in the diagnosis of “multifocal 

Stage IIIC invasive ductal carcinoma.”  Id.   

B. What Did the Expert Reports Say? 

 With the Petition, SK and her family served two expert reports, one addressing 

the conduct of Dr. Simonak and Fossil Creek and the other addressing the conduct of 

Dr. Skiles (and vicariously Consultants in Radiology).  The focus—at least on the 

liability issues—was how the providers caused the cancer diagnosis to be delayed.   

The first expert report was from Suraj Achar, M.D., a Clinical Professor of 

Family and Preventative Medicine at UC San Diego.  CR 24.  Dr. Achar offered 

opinions about the care provided by Dr. Simonak, the nurse practitioner, and Fossil 

Creek.  CR 28-31.  Dr. Achar claimed that they breached the standard of care by the 

following: 

(1) Failing to have proper physician supervision of a nurse 
practitioner because Dr. Simonak failed to ensure that the nurse 
practitioner documented a physical exam of the breast and lymph 
nodes, so that no proper diagnosis was made on the first visit (CR 
28); 
 

(2) Failing to have a proper physical exam of the breast and axilla 
because no documented breast or axilla exam was noted until a 
year after the initial visit (CR 28-29); 

 
(3) Erroneously ordering a screening mammogram instead of a 

diagnostic one (which ignores the fact that a diagnostic 
mammogram was actually performed) (CR 29); 
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(4) Failing to order the follow-up mammogram recommended by the 
radiologist within 3-6 months of the first mammogram because 
one was not ordered until approximately 14 months after the 
initial mammogram (CR 29-30); 

 
(5) Delaying the referral for a breast biopsy because the patient 

should have been referred for the breast lump found a year after 
the initial visit and should have been referred at the initial visit 
(CR 30); 

 
(6) Failing to tell the patient about the initial abnormal mammogram 

because informing the patient increases the likelihood that the 
patient will have the recommended follow-up study (CR 30-31); 
and 

 
(7) Failing (by Fossil Creek) to have appropriate policies and 

procedures to assure performance and documentation of a breast 
exam, informing the patient about the abnormal mammogram, 
and assuring the follow-up study was ordered (CR 31).  

 
Dr. Achar then speculated that an “[e]arly physical exam may have found a mass 

that may have led to early referral” because suspicious masses should be biopsied.  CR 

32.  But he did not explain or provide any analysis of what stage the cancer would 

have been at the time of the “early referral.”  Id.  He then stated that earlier referral to 

a breast surgeon for a biopsy would have uncovered the cancer at an earlier stage – 

but provided no explanation for why the stage would have been different.  Id.  Dr. 

Achar also noted that paying attention to the mammogram (and presumably ordering 

the follow-up study as suggested) would have resulted in an earlier diagnosis of the 

cancer, again not saying at what stage.  Id.   
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Additionally, Dr. Achar attempted to explain that earlier breast cancer 

diagnoses have better outcomes, but he did not explain where in the process the 

patient would have been in this case with an “earlier diagnosis.”  Id.  In fact, Dr. 

Achar noted several factors—tumor size, tumor grade, involvement of lymph nodes, 

hormone receptor status, and genetic testing—affect treatment and prognosis, but 

none of those factors were mentioned or analyzed at the time of the allegedly missed 

diagnoses or alleged malpractice.  Id.  Instead, Dr. Achar just said that earlier detection 

would have made a better prognosis for the patient.  Id.  Dr. Achar then concluded 

that had the appropriate standard of care been met, then the patient “would have 

received the recommended follow-up studies, the changes in the size/appearance of 

the abnormal breast tissue noted, and the diagnosis of breast cancer would have been 

reached much sooner than it was made.”  CR 33.  He then stated that the failures of 

Dr. Simonak and Fossil Creek “w[ere] a proximate cause of her injury and its 

sequelae.”  Id.   

Turning to the second report served with the Petition, Jeffrey B. Mendel, M.D. 

authored a report critical of the radiology Defendants.  Dr. Mendel is an Assistant 

Professor of Radiology at Tufts.  CR 55.  Dr. Mendel interpreted the various radiology 

studies in the case.  On the standard of care issue, Dr. Mendel opined that Dr. Skiles 

breached the standard of care because he should have “appreciate[d] the presence and 

significance of the suspicious microcaclifications of the left breast” and 
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“recommend[ed] biopsy of the concerning breast tissue.”  CR 52.  For causation, Dr. 

Mendel stated that Dr. Skiles failure resulted in “extended delay in diagnosis and 

treatment.”  Id.  Had a biopsy been recommended and performed, Dr. Mendel 

claimed cancer would have been detected earlier rather than a year later.  Id.  No 

explanation of why the outcome would be improved was given. 

Later in the case—but still within the 120 day period—the patient and her 

family also served an expert report from Peter D. De Ipolyi, M.D., a surgical 

oncologist.  CR 127.  Unlike the earlier two reports that kept the criticism to their 

respective fields, Dr. De Ipolyi’s report offered criticisms against all involved.  Dr. De 

Ipolyi stated: 

(1) Dr. Skiles breached the standard of care by not “appreciat[ing] the 
presence and significance of the suspicious microcalcifications in 
the left breast” and by not “recommend[ing] biopsy of this 
concerning breast tissue” (CR 130); 
 

(2) Dr. Simonak breached the standard of care by not “complet[ing] 
and document[ing] a thorough physical examination of her breast 
and lymph nodes” and not assuring that the nurse practitioner did 
as well (CR 130); 

 
(3) Dr. Simonak breached the standard of care by not communicating 

the mammogram results to the patient “and assur[ing]…the 
recommended follow-up in 3-6 months” (CR 130); and 

 
(4) Fossil Creek breached the standard of care by not having and 

enforcing policies and procedures regarding performing and 
documenting a thorough breast and lymph node exam, assuring 
communication of the mammogram results to the patient, and 
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assuring that the follow-up mammogram was performed (CR 
130). 

 
Dr. De Ipolyi discussed how biopsies work and their success, but he never 

explained why the diagnosis would have been different with an earlier biopsy.  CR 

132.  He also stated that a follow-up mammogram would have resulted in a biopsy 

without explaining why or what a biopsy then would have shown.  Id.  Finally, he 

discussed extensively the differences between cancer treatments for a diagnosis of 

“ductal carcinoma in situ” and “invasive ductal carcinoma” but did not explain why 

the patient did not just have ductal carcinoma in situ while under the care of these 

providers or why she did not have invasive ductal carcinoma at her initial 

presentation.  Id.  Like Dr. Mendel, Dr. De Ipolyi concluded that the providers’ 

negligence “was a proximate cause of [the patient’s] injury and its sequelae.”  CR 133.   

C. Procedurally, What Happened? 

 SK and her family sued.  CR 5-22.  With the initial petition, they served not 

only the expert reports from Drs. Achar and Mendel, but they also served discovery 

and noticed several depositions.  CR 5-69.  The health care providers answered.  CR 

70-73, 97-101, 102-105.  SK and her family then served Dr. De Ipolyi’s report.  CR 

124-136.  As would be expected in an expert report appeal, the health care providers 

objected to the sufficiency of all the reports, including the causation element.  CR 

137-205, 206-273, 274-276.  The trial court denied the health care providers’ dismissal 
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motions and overruled their objections to the expert reports.  CR 299-300. The health 

care providers appealed.  CR 305-310.   

Summary of the Argument 

 This case is not the one where Appellants argue that the Chapter 74 expert 

report requirement could never be met.  Instead, these experts just did not connect 

the dots to explain causation in this case.  The experts did not explain how the cancer 

worsened during the alleged delay caused by Appellants.  The experts did not claim 

that the cancer was bigger at the end of the delay or that the cancer invaded new 

territory or that it became inoperable or even just that there was documented evidence 

of a progressive worsening of the disease.  Instead, the experts concluded that the 

cancer would have been an easily treated form without offering any justification for 

their assumptions regarding the cancer.  Those types of conclusory opinions are 

insufficient to satisfy the Chapter 74 expert report requirement.   

 Moreover, the patient has Stage IIIC cancer—a cancer stage that is not driven 

by the size of the tumor but instead driven by the number and location of involved 

lymph nodes.  The expert reports contained no discussion of the status of lymph 

nodes that conveyed any concrete information about the number of nodes involved at 

the time of the delay or, perhaps more importantly, any information about the 

location of any involved lymph nodes.  If the nodes reached a certain numerical level, 

the cancer would have been diagnosed as Stage IIIC regardless of the timing of the 



11 

 

diagnosis.  Moreover, if the cancer involved even just one node in the right area, the 

cancer still would have been diagnosed as Stage IIIC.  Yet the experts ignored lymph 

nodes in discussing the patient’s prognosis at the time of the delayed diagnosis.  In 

light of the critical role played by lymph nodes for this particular diagnosis, no expert 

report could claim that delay worsened the outcome without a discussion the 

involvement of lymph nodes at the time of the delay.   

 In short, the experts never explained why Appellants’ alleged delay caused 

worsened the patient’s cancer or her prognosis or treatment.  Instead, the experts 

merely concluded—without discussion of any supportive facts—that the delay 

worsened the cancer, purportedly changing the severity from ductal carcinoma in situ 

to invasive carcinoma.  But that position ignored the report of the subsequent treating 

physician Dr. Mary Brian, who diagnosed ductal carcinoma in situ after Appellants’ 

involvement ceased.  Dr. Brian found exactly what the experts believed should have 

been found earlier.  If Dr. Brian’s biopsy report was correct, SK and her family have 

suffered no harm by the delay.   

 The expert reports did not provide a factual basis for the conclusions that the 

cancer worsened.  And ample case law requires the reports to provide that factual 

basis.  The trial court improperly applied the Chapter 74 legal requirements to the 

facts of this case and abused its discretion by concluding that the expert reports were 

sufficient.  This Court should reverse.   
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Argument 

A. Standard of Review 

 An appellate court reviews the denial of a motion to dismiss for an abuse of 

discretion.  TTHR, Ltd. Partnership v. Moreno, 401 S.W.3d 41, 44 (Tex. 2013).  A court 

“abuses its discretion if it acts in an arbitrary or unreasonable manner without 

reference to guiding rules or principles.”  Jelinek v. Casas, 328 S.W.3d 526, 539 (Tex. 

2010)(quoting Bowie Mem’l Hosp. v. Wright, 79 S.W.3d 48, 51-52 (Tex. 2002).  An 

appellate court cannot substitute its judgment for the trial court’s when reviewing 

factual matters committed to the trial court’s discretion.  Wright, 79 S.W.3d at 52.  But 

a trial court has no discretion when determining the law or when applying the law to 

facts.  In re Prudential Ins. Co., 148 S.W.3d 124, 135 (Tex. 2004); Methodist Hosp. of Dallas 

v. King, 365 S.W.3d 847, 849 (Tex.App.—Dallas 2012, no pet.).   

B. The Requirements for Chapter 74 Expert Reports 

 A court shall grant a motion challenging the adequacy of an expert report only 

if the report “does not represent an objective good faith effort to comply” with the 

statutory definition of an expert report. Tex. Civ. Prac. & Rem. Code § 74.351( l ); 

Columbia North Hills Hosp. Subsidiary, L.P. v. Alvarez, 382 S.W.3d 619, 624 (Tex.App.—

Ft. Worth 2012, no pet.). According to the Texas Civil Practice & Remedies Code, an 

“expert report” is defined as 



13 

 

a written report by an expert that provides a fair summary of the expert’s 
opinions as of the date of the report regarding applicable standards of 
care, the manner in which the care rendered by the physician or health 
care provider failed to meet the standards, and the causal relationship 
between that failure and the injury, harm, or damages claimed. 
 

Id. § 74.351(r)(6). An expert report that omits any of these statutory requirements 

does not represent a good faith effort. Am. Transitional Care Centers of Tex., Inc. v. 

Palacios, 46 S.W.3d 873, 877 (Tex 2001). While the expert report does not have to 

marshal the plaintiff’s proof, it must provide a fair summary of the above elements. 

See Wright, 79 S.W.3d at 52. Ultimately, the report must—with sufficient specificity—

inform the defendant of the conduct called into question and provide a basis for the 

trial court to conclude the claims have merit. Jelinek, 328 S.W.3d at 539.  

A report cannot merely state the expert’s conclusions about the standard of 

care, breach, and causation. Palacios, 46 S.W.3d at 879. Instead, an expert must explain 

the basis of his statements to link his conclusions to the facts. Jelinek, 328 S.W.3d at 

539; Wright, 79 S.W.3d at 52. A plaintiff may use multiple expert reports to meet the 

requirements of Chapter 74. Tex. Civ. Prac. & Rem. Code Ann. § 74.351(i).  

Importantly, the report must stand on its own. A court reviewing the 

sufficiency of an expert report is limited to the four corners of the report. Jelinek, 328 

S.W.3d at 539; Palacios, 46 S.W.3d at 879. Inferences from the report are not 

permitted. Wright, 79 S.W.3d at 53. Thus, a court is prohibited from “filling gaps in a 

report by drawing inferences or guessing as to what the expert likely meant or 
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intended.”  Collini v. Pustejovsky, 280 S.W.3d 456, 462 (Tex.App.—Ft. Worth 2009, no 

pet.).   

Specifically regarding the causation requirement, an expert report does not 

sufficiently address the causation element if it merely “provide[s] insight about the 

plaintiff’s claims.” Wright, 79 S.W.3d at 52.  The report must contain sufficiently 

specific information to demonstrate causation beyond mere conjecture. Fagadau v. 

Wenkstern, 311 S.W.3d 132, 138 (Tex. App.—Dallas 2010, no pet.). While there is no 

magic-word requirement for an expert report, the report’s causation statement cannot 

be merely the unexplained ipse dixit of the expert, and the expert “must go further and 

explain, to a reasonable degree, how and why the breach caused the injury based on 

the facts presented.”  Jelinek, 328 S.W.3d at 539-540.  The report must include factual 

statements that support the expert’s conclusion that the defendant’s actions caused 

the plaintiff’s damages. Tovar v. Methodist Healthcare Sys. of San Antonio, Ltd., 185 S.W.3d 

65, 69 (Tex.App.—San Antonio 2005, pet. denied).  Thus, the report must explain 

how the health care provider’s specific conduct caused the harm alleged.  Collini, 280 

S.W.3d at 467.   

C. Background Information Regarding Breast Cancer 

 Appellants provide some background information on breast cancer, not to 

challenge the conclusions of the experts, but to provide the Court with a better 

understanding of the medical jargon used by the experts.  At the time of diagnosis, the 
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patient had Stage IIIC breast cancer, but the experts did not explain what that means.  

Stage IIIC has a 49.3% five-year survival rate, which should be compared with Stage 

IIIB, a 41%, or Stage IV, 14.8%.  American Joint Commission on Cancer, Chapter 32: 

Breast, Cancer Staging Manual, 358 (2010).  Stage IIIC breast cancer includes “any T,” 

or any tumor size.  Id. at 360.  Thus, tumor size for a Stage IIIC cancer could range 

from tumor in situ (Tis) to tumor invading the chest wall or skin (T4).  Id. at 358.  A 

cancer of this stage can have “no evidence of distant mestatases.”  Id. at 360 (noting 

M0 and defining M0 to not have distant metastases).  The key determination for this 

cancer stage is the involvement of regional lymph nodes, which for this stage requires 

N3.  Id. at 360.   

An “N3” categorization for lymph nodes involves metastases in ten or 
more axillary lymph nodes; or infraclavicular (level III axillary) lymph 
nodes; or in clinically detected ipsilateral internal mammary lymph nodes 
in the presences of one or more positive Level I, II axillary nodes; or in 
more than three axillary lymph nodes and in internal mammary lymph 
nodes with micrometastases or macrometastases detected by sentinel 
lymph node biopsy but not clinically detected; or in ipsilateral 
supraclavicular lymph nodes.   

 

Id. Thus, one could arrive at the N3 categorization via simple arithmetic by adding the 

number of regional nodes with metastatic disease until to total reaches 10 or more.  Id.  

But N3 could also result with significantly fewer nodes involved as long as they are in 

the correct location, such as any nodal involvement of the infraclavicaular (level III 
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axillary) lymph nodes.  Id.  The following diagram explains the various locations for 

the regional lymph nodes: 

 

Supraclavicular 

High axillary. apical, 
infraclavicular, level III 

Pectoralis minor 
musde------~~~~~~ 

Low a~illary. 
level 1-------

• 
Internal 
mammary 

'----~-~~--Mid-axillary. 

level I! 

FIGURE 32.1. Schematic of the breast and regional lymph 
nodes. 
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Id. at 352 (arrows added).  Thus, knowing not only the number of nodes involved but 

also their location is critical to determining whether a patient has a node 

categorization of N3—with the number being significantly reduced if nodal 

involvement includes infraclavicular, supraclavicular, or even internal mammary 

(pointed out with red arrows on the electronic version of this Brief and black arrows 

on the printed version).  Id. at 360.  With this backdrop on breast cancer, one has a 

very basic knowledge to understand what was included—and excluded—from the 

expert reports.   

D. The Trial Court Abused Its Discretion by Concluding that the Reports 
Were Sufficient on Causation 

 
 1. The Cancer Did Not Worsen During the Alleged Delay 

One primary problem is that the expert reports never explained how the cancer 

worsened during the alleged delay caused by the health care providers.  In total, the 

patient was under the care of Dr. Simonak and Fossil Creek from September 2011 

through January 2013.  And, while Dr. Skiles involvement only occurred in September 

2011, the experts theorize that had he recommended biopsy earlier, it would have 

been performed back in 2011.  But what was the cancer stage back in 2011 and what 

was it when Dr. Mary Brian took over the care and biopsied the breast in January 

2013?  The expert reports provide no detail from which to conclude anything 
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regarding the stage of cancer at those times in order to justify the claim that delay 

worsened the patient’s prognosis and treatment.   

Is there evidence that the cancer worsened while on Appellants’ watch?  

Surgical oncologist De Ipolyi noted that had the standard of care been met, then the 

patient would have been “diagnosed with [ductal carcinoma in situ] rather than 

invasive cancer.  CR 132.  But that was exactly what Dr. Brian found in January 2013: 

ductal carcinoma in situ.  Dr. De Ipolyi wrote: 

…Sara Krahulec continued to have left breast complaints and was 
eventually seen by Dr. Mary Brian on January 28, 2013.  Dr. Brian 
performed an in-office core biopsy which [sic] revealed high grade ductal 
carcinoma in situ. 
 

CR 129.  See also CR 51 (containing Dr. Mendel’s statement “Dr. Brian performed an 

in-office core biopsy which revealed high grade ductal carcinoma in situ.”).  It was not 

until nearly a month later that mastectomy and lymph node biopsy revealed multiple 

positive lymph nodes.  On its face, Dr. Ipolyi’s report rejected the very contention 

espoused by the experts because it explains that even as late as January 28, 2013 the 

cancer was still just ductal carcinoma in situ without positive lymph nodes until after 

these health care providers were no longer caring for the patient.  None of the experts 

explained when the lymph nodes became positive or that they became positive before 

January 28, 2013.  In fact, Dr. Brian’s diagnosis of ductal carcinoma in situ seemed to 
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belie the claim that the cancer worsened during the alleged delay instead of occurring 

after Dr. Brian’s care for the patient began.   

 Because Stage IIIC breast cancer requires a tumor of any size and positive 

lymph nodes in number or location, the experts should have explained how the lymph 

nodes became involved due to the alleged delay.  But the expert reports were virtually 

silent on nodal involvement during the alleged delay.  In order to connect the breach 

(delay) to the injury (Stage IIIC cancer), the experts had to explain what transpired 

with the nodes during the delay.  But the experts never described the nodes in any 

manner that would allow the trial court to conclude that they were “normal” or 

certainly to conclude that they were not abnormal.   

 Drs. Achar and De Ipolyi complained that Dr. Simonak and Fossil Creek did 

not physically examine the relevant lymph nodes, leaving a reviewer without data to 

say whether the nodes were inflamed and abnormal.  CR 28-29, 130.  But the Achar 

report noted that the patient’s chief complaint back at the initial visit was “left axilla 

pain—feels like swollen lymph nodes [times] several weeks….”  CR 25.  That was 

some data suggesting that lymph nodes were already involved for weeks before any 

health care provider saw the patient.   

Dr. Mendel interpreted the mammogram as “few lymph nodes visible” with 

“[t]he largest was less than 1 cm on short axis and retains a fatty notch although it 

appears relatively dense.”  CR 50.  But he gave no data for the locations of these few 
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lymph nodes.  And he gave no understandable meaning to the interpretation of the 

size of the largest, the retention of the fatty notch, or the density, which presumably 

had some radiographic significance.  To suggest that the one could describe the nodes 

mentioned as “normal” requires an improper inference regarding the size and 

appearance of normal nodes.  Moreover, Dr. Mendel’s inclusion of the “although” 

clause implied that something is different with the described node.   

Additionally, with lymph nodes in breast cancer, like real estate, location makes 

all the different.  Just one positive node in the infraclavicular (Level III axillary) region 

is sufficient to categorize nodal involvement as N3—meaning the diagnosis of Stage 

IIIC cancer would remain the same even back in 2011.  Plus Dr. Mendel did not 

quantify the nodal findings—is the few visible nodes less or more than 10, the 

triggering threshold for N3.  Again, exactly what Dr. Mendel meant by “few” was not 

explained, and to make the conclusion that “few” meant less than 10 requires an 

improper inference from the report.   

The same can be said of the September 2012 CT of the patient’s chest.  That 

study apparently demonstrated “two prominent left axillary lymph nodes which have 

relatively minimal fatty hila but are less than 1 cm on short axis.”  CR 51.  But Dr. 

Mendel’s interpretation of that study gave no guidance of what would be expected in 

that study or even identified which “axillary” lymph nodes were involved other than 

to say “left.”  Is “minimal fatty hila” normal or abnormal?  Is less than 1 cm in size a 
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good or bad finding?  Moreover, there are three different axillary level lymph nodes 

(low, mid, and high), but Dr. Mendel provided no location of the nodes.  Even just 

one high-axillary (or infraclavicular) results in N3 and the cancer being staged as Stage 

IIIC.   

Finally, in the later mammogram in November 2102, Dr. Mendel noted that the 

lymph nodes appeared “larger and more numerous” than either the earlier 

mammogram or the CT.  Id.  But he did not explain the significance of that finding, 

whether the number was more or less than 10, or the location of those nodes.  As 

with Dr. Mendel’s other descriptions of lymph nodes, a court has to infer too much 

about the meaning of the size, the quantity, and the location to supply the link missing 

from the expert reports and justify the conclusion that the cancer worsened during the 

delay allegedly caused by the health care providers.   

The so-called delay purportedly resulted in Stage IIIC breast cancer, a cancer 

that is dependent on the involvement of lymph nodes in certain number or location.  

But the expert reports provided no data to supporting a conclusion that the lymph 

nodes were cancer free back when the diagnosis was allegedly delayed—or even that 

the lymph nodes were not normal when Dr. Brian diagnosed ductal carcinoma in situ.     

Additionally, if tumor size matters for this particular diagnosis, the experts gave 

no information factually supporting that the tumor grew in size.  Back in 2011, the 

“cancerous” area was just “microcalcifications clustered in the upper outer quadrant” 
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that were “amorphous and pleomorphic without associated mass or architectural 

distortion.”  CR 50, 129.  The CT in 2012, according to Dr. Mendel, still did not show 

a discernible tumor mass, only a “focal asymmetry of the breast paryenchma.”  CR 51.   

And while there were more microcalcifications in the 2012 mammogram, Dr. Mendel 

still did not describe a tumor, just another “focal asymmetry.”  But given Stage IIIC, 

tumor size does not matter because a person is graded with that stage with certain 

lymph node findings and “any tumor.”  American Joint Commission on Cancer, 

Chapter 32: Breast, Cancer Staging Manual, 360 (2010). 

One final point about the experts’ failure to explain how the delay worsened 

the patient’s case: none of the experts accounted for the fact that during the period of 

alleged delay, the patient was pregnant.  The initial mammogram occurred in 

September 2011.  Shortly thereafter, the patient returned to the clinic on December 

13, 2011 (or within the first three months following that mammogram) “because she 

found out she was pregnant.”  CR 26.  This visit was roughly three weeks after a 

previous visit to the clinic, implying that the pregnancy was a relatively new finding 

for the patient.  Despite this important change in the patient’s condition, the experts 

never explained that any type of breast cancer screening/testing or treatment could 

occur while a patient was pregnant.  Could a patient undergo a follow-up 

mammogram within the 3-6 months of the initial mammogram while pregnant?  

Could the patient undergo a biopsy while pregnant?  Could the patient undergo 
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surgical removal of the breast cancer while pregnant?  Could the patient undergo 

radiation treatment for breast cancer while pregnant?  Could the patient under 

chemotherapy for breast cancer while pregnant?  None of the experts addressed this 

important limitation on the health care providers’ ability to diagnose and treat cancer.  

Moreover, none of the experts addressed whether the cancer could have advanced to 

Stage IIIC while the patient was pregnant and potentially unable to undergo 

diagnostic testing or definitive treatment.   The pregnancy gap is another causation 

problem that the experts never explained, and thus they never explained how the 

health care providers’ alleged delay actually worsened the patient’s cancer.   

The Chapter 74 experts did not factually explain the cancer’s stage back in 2011 

when the health care providers allegedly delayed the diagnosis, and thus they did not 

explain how the delay caused the cancer to worsen.  Because the expert reports did 

not address this issue, the trial court had to make inferences from the report.  Yet any 

inference is improper.  The trial court abused its discretion by applying the law for 

Chapter 74 reports to the reports in question, and this Court should reverse that 

abuse of discretion.   
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 2. Besides Unsupported Conclusions, the Experts’ Reports Did Not 
Link the Alleged Delay to Worsened Cancer 

 
Analysis of the causation statements in the three expert reports reveals that 

none of the reports provided the missing link to establish causation.  The trial court 

abused its discretion in concluding otherwise.   

Dr. Achar’s report included the following “causation” statements: 

It is my opinion beyond a reasonable medical probability, based on my 
training and education and experience [sic], that the negligent 
acts/omissions of Dr. Simonak and Fossil Creek…outlined above were 
each a proximate cause of the extended delay in diagnosis and treatment 
of [the patient’s] breast cancer. 
 
Had appropriate care been rendered, more likely than not, [the patient] 
would have received the recommended follow-up studies, the changes in 
the size/appearance of the abnormal breast tissue noted, and the 
diagnosis of breast cancer would have been made sooner than it was 
made. 
 
It is my opinion that each of these acts and omission of negligence was a 
proximate cause of her injury and its sequelae.   

 
CR 33.  Those statements were just conclusions without any explanation tying the 

standard of care breaches to the injury claimed.   

The report contained other statements that touch on causation.  For example, 

when discussing the need for a physical examination of the breast, Dr. Achar noted 

that a physical exam could detect a mass that then should be biopsied, so that it “may 

have led to an earlier diagnosis and earlier treatment plan.”  CR 32.  But that 
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statement did not explain how the status of the lymph nodes would have been 

different had a mass been found earlier.   

Dr. Achar also claimed that a “biopsy would have uncovered the cancer at an 

earlier stage leading to a less invasive treatment approach,” but he never explained 

how that biopsy would have changed cancer being detected in the lymph nodes or 

why the nodes would not have been cancerous if biopsied earlier.  Id.  Remember, the 

biopsy actually performed only noted ductal carcinoma in situ.  Either the cancer 

spread in the intervening month to the mastectomy or a biopsy alone cannot 

determine whether lymph nodes will contain cancer.   

 Along these lines, Dr. Achar asserted that discussing the first mammogram 

findings with the patient “would have [resulted] in an earlier diagnosis and treatment 

of her cancer.”  Id.  Dr. Achar again provided no analysis of the lymph node issue.  

Moreover, there was no explanation of how a mere discussion would have changed 

what then transpired—a biopsy, another mammogram, the patient’s willingness to 

undergo those procedures.  (Admittedly, Dr. De Ipolyi’s report discussed the fact that 

patients who know of their abnormal findings and cancer risk tend to follow-up with 

recommended procedures, but Dr. Achar’s report is silent on that issue.)   

 Finally, Dr. Achar stated the fact that treatment depends on Stage and that 

earlier diagnosis would have meant an earlier stage.  Id.  But this final statement 

provided no insight regarding the causation and merely reiterated the varying factual 



26 

 

pieces missing from this puzzle.  First, “treatment depends on multiple aspects,” 

including a host of things not known at any point during the alleged delay, like “tumor 

size, tumor grade, involvement of lymph nodes, hormone receptor status, and genetic 

testing.”  Id. In fact, with the exception of information gathered after Appellants 

involvement was complete, we have no information on any of these factors—

particularly nodal involvement.  In the end, the only statement that attributes 

causation here was that earlier cancer detection would have resulted in a better 

treatment and a better chance of survival.  But that statement was an unsupported 

conclusion without any explanation or factual connection to the case, legally deficient 

under Chapter 74.   

 Dr. Achar’s report essentially said that the delay caused her cancer prognosis to 

be worse and nothing more.  It provided no details on what the stage would have 

been with a timely diagnosis or explained why the delay worsened the patient’s 

prognosis.  The report was conclusory and did not satisfy the causation requirement 

for a Chapter 74 expert report.  Cf. Granbury Minor Emergency Clinic v. Thiel, 296 S.W.3d 

261, 271 (Tex.App.—Ft. Worth 2009, no pet.)(defining conclusory as “expressing a 

factual inference without stating the underlying facts on which the inference is based 

and finding expert report sufficient where it discussed the patient’s condition over 

time so that it explained how the delay harmed the patient). The trial court abused its 

discretion in applying the law of Chapter 74 expert reports to Dr. Achar’s report. 
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 Turning to Dr. Mendel’s report, he too had similar conclusory proximate cause 

statements.  In his “causation” section, Dr. Mendel wrote: 

…the failures of Dr. Skiles to identify and report abnormalities in [the 
patient’s] left breast resulted in an extended delay in diagnosis and 
treatment of her disease.  The basis for this opinion is that if the 
abnormalities were correctly identified, described, and reported to the 
ordering physician with a recommendation for biopsy, then a biopsy of 
the left breast would have been performed, the diagnosis of cancer 
would more likely than not have been reached within days following the 
reporting of the mammogram(s), and decisions regarding definitive care 
would more likely than not have been made within days following the 
reporting of the mammogram(s) rather than in 2013.   

 
CR 52.  He went on to claim that the negligence of Dr. Skiles “was a proximate cause 

of her injury and its sequelae.”  CR 53.  He made a similar statement of Dr. Skiles 

failures “proximately causing an unnecessary extended delay in the diagnosis and 

treatment of [the patient’s] breast cancer—without any explanation of why.  CR 52. 

But he never explained what the biopsy findings back then would have been let alone 

explain what the status of the lymph nodes would have been.  Like Dr. Achar’s report, 

Dr. Mendel’s report required that the court infer that the lymph nodes would have 

been negative and that the cancer at the time of the delay would have been diagnosed 

in a stage more favorable to the patient.  But such inferences are not permitted.   

 As discussed previously, Dr. Mendel did mention lymph nodes in his review of 

some of the radiology studies.  See CR 50-51.  But he did not explain the significance 

of his interpretation of those lymph nodes or explain why that would have changed 
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the patient’s stage with an earlier diagnosis.  Those minimal and cryptic discussions of 

lymph nodes did not solve the gap in the expert reports.  See, supra, pp. 19-21.   

 Dr. De Ipolyi’s report contained the most extensive discussion under a section 

labeled “causation” but provideed no new insight on how the patient’s cancer stage 

was worsened by the delay.  As with the other experts, Dr. De Ipolyi stated that the 

cancer would have been discovered sooner with appropriate treatment and that the 

negligence was “a proximate cause of her injuries and resulted in an extended delay in 

diagnosis and treatment of [the patient’s] breast cancer,” or similar statements.   CR 

131, 133.  But those statements were conclusions without an explanation, failing to 

meet the expert report requirement. 

 And while the report contained several paragraphs discussing why catching 

cancer earlier results in better treatment and prognosis than catching it later, those 

statements did not answer the question of whether this delay actually harmed the 

patient.  CR 131-132 (containing the discussion of “Causation and Damages”).  Dr. 

De Ipolyi explained the differences in biopsies and their sensitivity in detecting 

cancer.  CR 131-132.  But he then just concluded that an earlier biopsy would have 

resulted in a diagnosis of “ductal carcinoma in situ…rather than invasive cancer.”  CR 

132.  He made a similar statement about his opinion that the patient should have been 
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told about the initial mammogram findings, resulting in a biopsy.5

 Dr. De Ipolyi also went to some lengths to discuss the different treatment 

options between ductal carcinoma in situ and invasive cancer.  Id.  But he never 

explained how he could claim the cancer at the time of the delay as being just ductal 

carcinoma in situ as opposed to Stage IIIC.  He never explained why the lymph nodes 

would not have been sufficiently involved to move the staging to IIIC.  Instead, Dr. 

De Ipolyi just concluded—without explanation—that the cancer would have been 

ductal carcinoma had it been earlier diagnosed.  That type of conclusion without 

explanation renders an expert report deficient.   

  Id.  He did not, 

however, explain what information a biopsy would have found or why the nodes 

would not have been positive.  In short, that statement did not explain why the earlier 

cancer prognosis and treatment would have been different than Stage IIIC.   

 The reports essentially just contained the general platitude that earlier diagnosis 

would have resulted in a better prognosis for the patient.  The reports provided no 

analysis that factually connects a worsened cancer prognosis to the delay other than 

the general platitude that delay is bad.  Instead, the experts appeared to assume that an 

                                           

5  While Dr. De Ipoyli’s statement of causation on the issue of telling the 
patient is more complete than Dr. Achar’s statement regarding similar standard of 
care opinions, Dr. De Ipoyli’s statement does not solve the causation problem 
because it just ends with a biopsy.  He still never connected his biopsy opinions with 
an explanation of why an earlier biopsy would have resulted in a better cancer stage.   
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earlier diagnosis would have resulted in a prognostically better stage of the cancer.  

But the experts never said why the staging would have been better with an earlier 

diagnosis.  These expert reports—alone or in combination—were deficient in their 

statement of causation.  The trial court abused its discretion in applying the law of 

Chapter 74 expert reports to the reports in this case, and this Court should correct 

that abuse of discretion. 

 3. Case Law Demonstrates Appellants Are Correct 

 Some courts complain that Chapter 74 expert-report litigation is a morass still 

in need of guidance,  

The trial court acknowledged the ongoing difficulty arising from the 
requirements of Chapter 74, specifically noting on the record that 
litigants and attorneys need guidance. In fact, the trial court expressed 
frustration that the trial courts are merely pawns in the “little game” of 
expert report litigation. 

 
Philipp, 298 S.W.3d at 684.  While there is probably some truth to the fact that a case 

can be found in this context saying just about anything, the bulk of the cases support 

Appellants’ position in this appeal.  Some cases find similar reports deficient—an 

obvious example of how these reports are deficient—but other cases find dissimilar 

reports sufficient—another example of the flaw with these expert reports.   

 In Garcia v. Allen, this Court evaluated the sufficiency of expert reports in a case 

about the alleged failure to diagnose a brain tumor.  337 S.W.3d 366 (Tex.App.—Ft. 

Worth 2011, no pet.).  After significant discovery, i.e. deposing four experts, and five 
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years after the case began, the physician re-urged a dismissal motion, which  the trial 

court then denied.  Id. at 368-369.  The initial expert report stated that the patient had 

a tumor evident on the original radiology study and that by the time it was diagnosed 

it was inoperable.  Id. at 370.  The discussion of the initial study explained the benign 

findings in the surrounding tissues, supporting the expert’s belief that the tumor was 

initially operable.  Id.  And the report explained that the tumor grew to the point of 

being inoperable during the period it went undiagnosed.  Id.  This Court agreed with 

the trial court that the report sufficiently explained causation.   

 By contrast, the reports here provided no differences between the findings over 

the two time periods.  Instead, the reports assumed a better prognostic stage of cancer 

when the diagnosis was allegedly delayed—without offering any explanation of why 

the situation worsened during the delay.  Unlike the reports here, the Garcia report at 

least explained that treatment could no longer occur because the tumor was now 

“inoperable.” The Garcia case demonstrates that the trial court abused its discretion 

because that expert report contained what is missing in this case—a statement 

showing that the cancerous condition actually changed in the intervening period.  

Without an explanation of how the cancer changed during the alleged delay, the 

expert reports did not satisfy the causation requirement of Chapter 74.   

 A second example from the case law is Estorque v. Schafer, 302 S.W.3d 19 

(Tex.App.—Ft. Worth 2009, no pet.).  While the expert report in question listed a 
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host of consequences that resulted from the alleged negligence, the report never 

explained why the list of problems occurred, or how the negligence caused that list.  

Id. at 28-29.  And the expert did not explain how proper treatment would have 

prevented the list of injuries.  Id. at 29.  This Court concluded that the report was 

deficient because it only explained causation in a conclusory fashion, essentially 

assuming a better outcome with different treatment.  Id.   

 The reports here offered a problem quite similar to Estorque.  These reports 

included the fact that the prognosis and treatment would have been better for the 

patient but never explained why the prognosis and treatment would have been better.  

Instead, the experts assumed—and did not explain—a better cancer stage with an 

earlier diagnosis.  Estorque supports Appellants’ position that the trial court abused its 

discretion in finding the expert report sufficient.   

 Granbury Minor Emergency Clinic, a case involving a delayed diagnosis of 

appendicitis, provides another good contrast to this case, highlighting what is missing 

from these expert reports.  296 S.W.3d at 264.  In that case, the expert explained what 

condition existed at the time of the varying delays, which allowed this Court to 

conclude how the delay actually harmed the patient: 

In this case, the diagnosis of [the patient’s] appendicitis was delayed due 
to Dr. Salas’ failure to obtain the appropriate clinical history or complete 
an adequate physical examination and perform the appropriate 
diagnostic testing…Because of the delay the appendicitis progressed 
until the appendix became gangrenous and ruptured thereby spilling 
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bacteria into her peritoneal cavity…require[ing]…a portion of this 
twenty-two year old’s colon…to be surgically removed…When [the 
patient] initially presented to the Granbury Minor Emergency Clinic and 
was seen by Dr. Salas on August 28, 2006, she was not yet complaining 
of pain that was localized to the right lower quadrant.  This is indicative 
of an early appendicitis.  The second time [the patient] was seen…the 
pain was localizing to the right side which is indicative of an acute 
appendicitis with irritated parietal peritoneum most commonly 
associated with increased swelling of the appendix without perforation.  
Thus, if Dr. Salas had acted within the standard of care and timely 
diagnosed [the patient], her appendix would not have ruptured…. 

 

Id. at 271-272.  At the two times when delay occurred, the expert factually relayed 

what occurred with the patient, including the signs and symptoms and the likely 

meaning of those signs, and that the appendix had not ruptured.  Thus, the expert 

connected the ruptured appendix to the delay and demonstrated that appropriate 

treatment would have prevented the harm.   

 Again, these expert reports stand in stark contrast.  The experts presumed an 

earlier stage but never factually explained why an earlier diagnosis would have resulted 

in an earlier stage.  In fact, the very fact the experts relied on to support a better 

prognosis with an earlier diagnosis was the exact diagnosis made by Dr. Brian when 

she performed the biopsy: ductal carcinoma in situ.  CR 51 and 129.  The experts 

never explained why the delay attributable to these experts changed the diagnosis.  

Moreover, the experts never explained what her lymph node status was during the 

alleged delay, and thus the experts did not establish any fact supporting the conclusion 
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that an earlier diagnosis would have been better for the patient.  The trial court did 

not properly apply the law of Chapter 74 expert reports to these expert reports and 

thereby abused its discretion in finding the expert reports sufficient.   

 Another example where the list of problems resulting from the alleged 

negligence did not sufficiently connect breach to injury is Collini, 280 S.W.3d at 467.  

In that case, the expert described the physical harm from taking a drug and recited the 

conclusions of other doctors that the harm was related to the drug use, but the expert 

still did not explain how the drug caused the problems or, perhaps more importantly, 

how the specific prescriptions caused the problems.  Id.  Thus, the report was 

insufficient on causation.  Id. at 467-468.  The expert reports here are similarly 

deficient.  The experts merely spouted off that the delay caused different treatments 

and prognosis, but the reports never explained why the delay resulted in those 

differences, i.e. how the cancer would have been staged differently with earlier 

treatment.  The trial court abused its discretion by concluding otherwise.   

 Comparison cases are not limited to this Court, and the Dallas Court of 

Appeals’ opinion in Mosely v. Mundine provides another excellent contast in a cancer 

case.  249 S.W.3d 775 (Tex.App.—Dallas 2008, no pet.).  In that case, the physician 

failed to recognize a 1 cm lung nodule that became a 6 cm mass extending into the 

lung tissue with undetermined metastasis during the intervening 21 months.  Id. at 

780.  While not discussing involvement of lymph nodes, the discussion demonstrated 
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the growth of the tumor in concrete fashion—the tumor grew 5 cm and invaded the 

lung tissue.  The expert explained that the delay worsened the prognosis, requiring 

more invasive and aggressive treatment, something understandable given the size 

difference and invasiveness of the tumor when ultimately diagnosed.  Id. at 780-781.  

The Dallas Court of Appeals found the expert report sufficient.   

 But the expert reports here provided no concrete details about how the 

patient’s breast cancer advanced during the alleged delay.  The experts asserted 

without any factual support that the tumor would have been more easily treated with 

an earlier diagnosis.  But the experts did not justify that conclusion with data about 

the growth and invasion of the tumor—as the expert did in Mosely.  The experts’ 

causation opinions were conclusory, and the trial court abused its discretion in 

concluding that the reports met the Chapter 74 expert report requirements.   

 One final example of supportive cases comes from a memorandum opinion 

from one of the Houston appellate courts.  Kapoor v. Estate of Klovenski, 2010 WL 

3721866 (Tex.App.—Houston [14th Dist.] 2010, no pet.)(mem. op.).  In a similar 

fashion to this case, the expert opined: 

Optimal outcomes in the treatment of malignant diseases such as cancer 
are based on early diagnosis; a thorough understanding of the likely 
behavior of the malignant disease process; prompt, comprehensive, and 
aggressive treatment; and frequent and thorough follow-up for the 
possibility of recurrence and/or metastasis.  I find Dr. Kapoor’s failure 
to timely diagnose the cancer in the left thigh of his patient…of a four 
month period of time…directly resulted in the spread of this cancer 



36 

 

beyond therapeutic (surgical, radiation, and chemotherapy, as provided) 
control, leading to [the patient’s] ultimate debilitating and painful death, 
none of which, it is probable, would have occurred had Dr. Kapoor 
initially diagnosed the cancer in his patient’s leg successfully.   

 
Id. at 4.  The Houston appellate court noted that failure to diagnose cancer cases 

require scrutiny of “(1) the effect of cancer development over time on the patient’s 

prognosis, and (2) the potential effectiveness of treatments for the patient’s type of 

cancer.”  Id. (citations omitted).  That court then concluded that the expert report was 

deficient because the expert “failed to connect her conclusion to any specific fact” 

regarding the treatability of the cancer—before or after eventual diagnosis.  Id. at *5.  

In fact, the platitude about earlier treatment did not carry the day because it required 

an inference that different treatment would have been available that would have 

improved the patient’s situation.  Id.  

 While slightly more nuanced, the issue is quite similar here.  The experts 

expressed platitudes about earlier treatment being better and what earlier and later 

treatments for breast cancer were.  The experts did not, however, explain why the 

treatments would have been available for the patient with an earlier diagnosis, i.e. why 

the cancer would have been at a stage permitting the “early” treatment.  In total, the 

series of cases demonstrates that the trial court abused its discretion in finding these 

expert reports sufficient.  For cases where the expert reports were sufficient, those 

reports provided information not contained in these reports to justify the courts’ 
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conclusions.  For cases where the expert reports were deficient, the expert reports 

here contained similar flaws.  Case law supports Appellants’ position that the expert 

reports were insufficient, and the trial court abused its discretion by applying that case 

law to these expert reports.  This Court should correct that error.  

 The one case Appellants found that took a significantly more relaxed approach 

to a causation statement in a similar expert report is this Court’s opinion in Palone v. 

Shearer, 287 S.W.3d 229 (Tex.App.—Ft. Worth 2009, no pet.).  In that case, the 

medical issue was a 22-month delay in diagnosing breast cancer that was supported by 

two expert reports.  Id. at 232.  One expert noted that there was “documented 

evidence of progressive growth and development of breast cancer” and concluded 

that the negligence in delaying the diagnosis “increased [the patient’s] risk of metastic 

breast cancer and subsequent morbidity and mortality and constitutes medical 

negligence.”  Id. at 236.  The other expert noted that the delay harmed the patient 

because the “breast cancer could have been treated if timely diagnosed, without the 

necessity of mastectomies and as likely her prognosis was worsen[ed] by delay of 

diagnosis as well.”  Id.  This Court concluded the reports sufficiently addressed 

causation. Id. at 237.   

 But a significant distinction exists with the expert reports—one expert noted 

that there was “documented evidence of progressive growth and development of 

breast cancer,” seeming to imply that the cancer grew through the varying stages for 
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breast cancer until diagnosed.  Id. at 236.  In contrast, these experts provide no factual 

information that demonstrated an actual worsening of the cancer except for the 

experts’ unsupported conclusions.  The experts gave no information about the stage 

with an earlier diagnosis; no information about nodal involvement with an earlier 

diagnosis; no information about tumor size with an earlier diagnosis.  Instead the trial 

court had to improperly infer what the stage and nodal involvement would have been 

with an earlier diagnosis, and that inference is one that is not allowed.  This one 

aberrant case should not justify the trial court’s conclusions regarding these reports, 

especially when these reports did not contain the factual evidence of progressive 

growth of the cancer as did the expert in the earlier case.   

As a whole, the case demonstrates the trial court’s abuse of discretion.  Expert 

reports need to provide some factual basis to support the expert’s conclusion that 

delay caused harm.  Here, the expert reports have no factual basis for the conclusion 

that an earlier diagnosis would have been at a better cancer stage, and the trial court 

misapplied the law of Chapter 74 expert reports to the reports in this case.  This 

Court should reverse. 

 Wherefore, Appellants Consultants in Radiology, P.A., Jason W. Skiles, D.O., 

David W. Simonak, D.O., Fossil Creek Family Medical Center, P.A. pray that this 

Court reverse the trial court’s orders denying their motions to dismiss and overruling 

their objections and remand this case to the trial court for a determination of whether 
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an extension of the expert report deadline is appropriate.  Appellants Consultants in 

Radiology, P.A., Jason W. Skiles, D.O., David W. Simonak, D.O., Fossil Creek Family 

Medical Center, P.A. pray for recovery of their appellate costs and for such other 

relief to which they may be entitled. 
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Appendix Tab 1: Order Denying  
Defendants David W. Simonak,  

D.O. & Fossil Creek Family  
Medical Center’s Motion to  

Dismiss and Overruling Objections 



141-268032-13 FILED
TARRANT COUNTY

3/14/2014 4:11:36 PM
THOMAS A. WILDER

DISTRICT CLERK

309

CAUSE NO. 141-268032-13 

S  K , and  § 
 § 

 § 
 § 

  § 

vs. 

CONSULT ANTS IN RADIOLOGY, P.A.,. 
JASON W. SKILES, D.O. DAVID W. 
SIMONAK, D.O. and FOSSll. CREEK 
FAMILY MEDICAL CENTER, P .A. 
SERVJCES, INC. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

IN THE DISTRICT COURT 

TARRANT COUNTY, TEXAS 

1418
T JUDICIAL DISTRICT 

ORDER DENYING DEFENDANTS DAVID W. SIMONAK. D.O. & 
FOSSIL CREEK FAMILY MEDICAL CENTER'S MOTION TO 

DISMISS AND OVERRULING OBJECTIONS 

After reviewing the pleadings and other documents on file in this case and hearing 

arguments of counsel the Court finds the motion should be denied and Defendants David W. 

Simonak, D.O. & Fossil Creek Family Medical Center's Objection to Plaintiff's Expert Report 

should be overruled. 

IT IS THEREFORE ORDERED that Defendants David W. Simonak, D.O. & Fossil 

Creek Family Medical Center's Motion to Dismiss is hereby DENIED. IT IS FURTHER 

ORDERED that Defendants David W. Simonak, D.O. & Fossil Creek Family Medical Center's 

Objections to Plaintiff's Expert Report are OVERRULED. 

SIGNED this 25th day of February, 2014. 

CAUSE NO. 141-268032-13 

S  K , and  § 
 § 

 § 
 § 

  § 

vs. 

CONSULTANTS IN RADIOLOGY, P.A.,· 
JASON W. SKILES, D.O. DAVID W. 
SIMONAK, D.O. and FOSSn. CREEK 
FAMILY MEDICAL CENTER, P.A. 
SERVlCES, INC. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

IN THE DISTRICT COURT 

TARRANT COUNTY, TEXAS 

141ST JUDICIAL DISTRICT 

ORDER DENYING DEFENDANTS DAVID W. SIMONA£(, D.O. & 
FOSSIL CREEK FAMILY MEDICAL CENTER'S MOTION TO 

DISMISS AND OVERRULING OBJECTIONS 

After reviewing the pleadings and other documents On file in this case and hearing 

arguments of counsel the Court finds the motion should be denied and Defendants David W. 

Simonak, D.O. & Fossil Creek Family Medical Center's Objection to Plaintiff's Expert Report 

should be overruled. 

IT IS THEREFORE ORDERED that Defendants David W. Simonak, D.O. & Fossil 

Creek Family Medical Center's Motion to Dismiss is hereby DENIED. IT IS FURTHER 

ORDERED that Defendants David W. Simonak, D.O. & Fossil Creek Family Medical Center's 

Objections to Plaintiff's Expert Report are OVERRULED. 

SIGNED this 25th day of February, 2014. 

7-7> e; ~ .ft<m PRESIDING 
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Appendix Tab 2: Order Denying  
Defendants Jason W. Skiles,  

D.O. and Consultants in Radiology,  
P.A.’s Motion to Dismiss  

And Overruling Objections 



141-268032-13 FILED
TARRANT COUNTY

3/14/2014 4:11:36 PM
THOMAS A. WILDER

DISTRICT CLERK

310

CAUSE NO. 141-268032-13 

 
 eacb Individually   

  
  

 § 

vs. 

CONSULTANTS IN RADIOLOGY, P.A., 
JASON W. SKILES, D.O. DAVID W. 
SIMONAK, D.O. and FOSSIL CREEK 
FAMILY MEDICAL CENTER, P.A. 
SERVICES, INC. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

IN THE DISTRICT COURT 

TARRANT COUNTY, TEXAS 

1418
T JUDICIAL DISTRICT 

ORDER DENYING DEFENDANTS JASON W. SKILES, D.O. AND 
CONSULTANTS IN RADIOLOGY, P .A.'S MOTION TO 

DISMISS AND OVERRULING OBJECTIONS 

After reviewing the pleadings and other documents on file in this case and hearing 

arguments of counsel the Court finds the motion should be denied and Defendants Jason W. 

Skiles, D.O. and Consultants in Radiology, P.A.'s Objection to Plaintiff's Expert Report should 

be overruled. 

IT IS THEREFORE ORDERED that Defendants Ja~cm W. Skiles, D.O. and Consultants 

in Radiology, P.A.'s Motion to Dismiss is hereby DENIED. IT IS FURTHER ORDERED that 

Defendants Jason W. Skiles, D.O. and Consultants in Radiology, P.A.'s Objections to Plaintiff's 

Expert Report are OVERRULED. 

SIGNED this 25th day of February, 2014. 

CAUSE NO. 141·268032·}3 
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 § 

vs. 

CONSULTANTS IN RADIOLOGY, P.A., 
JASON W. SKILES, D.O. DAVID W. 
SIMONAK, D.O. and FOSSIL CREEK 
FAMILY MEDICAL CENTER, P.A. 
SERVICES, INC. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

IN THE DISTRICT COURT 

TARRANT COUNTY, TEXAS 

141ST JUDICIAL DISTRICT 

ORDER DENYING DEFENDANTS JASON W. SKILES, D,O. AND 
CONSULTANTS IN RADIOLOGY, P.A.'S MOTION TO 

DISMISS AND OVERRULING OBJECTIONS 

After reviewing the pleadings and other documents on file in this case and hearing 

arguments of counsel the Court finds the motion should be denied and Defendants Jason W. 

Skiles, D.O. and Consultants in Radiology, P.A.'s Objection to Plaintiff's Expert Report should 

be overruled. 

IT IS THEREFORE ORDERED that Defendants Ja~(m W. Skiles, D.O. and Consultants 

in Radiology, P.A.'s Motion to Dismiss is hereby DENIED. IT IS FURTHER ORDERED that 

Defendants Jason W. Skiles, D.O. and Consultants in Radiology, P.A.'s Objections to Plaintiff's 

Expert Report are OVERRULED. 

SIGNED this 25 th day of February, 2014. 

JGEPRESIDING 
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Appendix Tab 3: Tex. Civ. Prac.  
& Rem. Code § 74.351 
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Vernon's Texas Statutes and Codes Annotated
Civil Practice and Remedies Code (Refs & Annos)

Title 4. Liability in Tort
Chapter 74. Medical Liability (Refs & Annos)

Subchapter H. Procedural Provisions (Refs & Annos)

V.T.C.A., Civil Practice & Remedies Code § 74.351

§ 74.351. Expert Report

Effective: September 1, 2013
Currentness

(a) In a health care liability claim, a claimant shall, not later than the 120th day after the date each defendant's original answer
is filed, serve on that party or the party's attorney one or more expert reports, with a curriculum vitae of each expert listed in the
report for each physician or health care provider against whom a liability claim is asserted. The date for serving the report may
be extended by written agreement of the affected parties. Each defendant physician or health care provider whose conduct is
implicated in a report must file and serve any objection to the sufficiency of the report not later than the later of the 21st day after
the date the report is served or the 21st day after the date the defendant's answer is filed, failing which all objections are waived.

(b) If, as to a defendant physician or health care provider, an expert report has not been served within the period specified
by Subsection (a), the court, on the motion of the affected physician or health care provider, shall, subject to Subsection (c),
enter an order that:

(1) awards to the affected physician or health care provider reasonable attorney's fees and costs of court incurred by the
physician or health care provider; and

(2) dismisses the claim with respect to the physician or health care provider, with prejudice to the refiling of the claim.

(c) If an expert report has not been served within the period specified by Subsection (a) because elements of the report are found
deficient, the court may grant one 30-day extension to the claimant in order to cure the deficiency. If the claimant does not
receive notice of the court's ruling granting the extension until after the 120-day deadline has passed, then the 30-day extension
shall run from the date the plaintiff first received the notice.

(d) to (h) [Subsections (d)-(h) reserved]

(i) Notwithstanding any other provision of this section, a claimant may satisfy any requirement of this section for serving an
expert report by serving reports of separate experts regarding different physicians or health care providers or regarding different
issues arising from the conduct of a physician or health care provider, such as issues of liability and causation. Nothing in
this section shall be construed to mean that a single expert must address all liability and causation issues with respect to all
physicians or health care providers or with respect to both liability and causation issues for a physician or health care provider.

http://www.westlaw.com/Browse/Home/StatutesCourtRules/TexasStatutesCourtRules?transitionType=DocumentItem&contextData=(sc.Search)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/TexasStatutesCourtRules?guid=NF723FE55F715484FA2A00576DF33C780&transitionType=DocumentItem&contextData=(sc.Search)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(TXCPD)+lk(TXCPR)&originatingDoc=N178576C0E47711E284A98CD1F67308DE&refType=CM&sourceCite=V.T.C.A.%2c+Civil+Practice+%26+Remedies+Code+%c2%a7+74.351&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000170&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/StatutesCourtRules/TexasStatutesCourtRules?guid=N26FE3BBEDC71417383FA5F50E08A6F6E&transitionType=DocumentItem&contextData=(sc.Search)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/TexasStatutesCourtRules?guid=N4A1F060FA8874E4F8502D162D206D306&transitionType=DocumentItem&contextData=(sc.Search)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(TXCPT4C74R)&originatingDoc=N178576C0E47711E284A98CD1F67308DE&refType=CM&sourceCite=V.T.C.A.%2c+Civil+Practice+%26+Remedies+Code+%c2%a7+74.351&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000170&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/StatutesCourtRules/TexasStatutesCourtRules?guid=N225D80E3DAD742F280164098EFFFDFAC&transitionType=DocumentItem&contextData=(sc.Search)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(TXCPT4C74SUBCHR)&originatingDoc=N178576C0E47711E284A98CD1F67308DE&refType=CM&sourceCite=V.T.C.A.%2c+Civil+Practice+%26+Remedies+Code+%c2%a7+74.351&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000170&contextData=(sc.Search)
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(j) Nothing in this section shall be construed to require the serving of an expert report regarding any issue other than an issue
relating to liability or causation.

(k) Subject to Subsection (t), an expert report served under this section:

(1) is not admissible in evidence by any party;

(2) shall not be used in a deposition, trial, or other proceeding; and

(3) shall not be referred to by any party during the course of the action for any purpose.

(l) A court shall grant a motion challenging the adequacy of an expert report only if it appears to the court, after hearing, that
the report does not represent an objective good faith effort to comply with the definition of an expert report in Subsection (r)(6).

(m) to (q) [Subsections (m)-(q) reserved]

(r) In this section:

(1) “Affected parties” means the claimant and the physician or health care provider who are directly affected by an act or
agreement required or permitted by this section and does not include other parties to an action who are not directly affected
by that particular act or agreement.

(2) “Claim” means a health care liability claim.

(3) [reserved]

(4) “Defendant” means a physician or health care provider against whom a health care liability claim is asserted. The term
includes a third-party defendant, cross-defendant, or counterdefendant.

(5) “Expert” means:

(A) with respect to a person giving opinion testimony regarding whether a physician departed from accepted standards of
medical care, an expert qualified to testify under the requirements of Section 74.401;

(B) with respect to a person giving opinion testimony regarding whether a health care provider departed from accepted
standards of health care, an expert qualified to testify under the requirements of Section 74.402;

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000170&cite=TXCPS74.401&originatingDoc=N178576C0E47711E284A98CD1F67308DE&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000170&cite=TXCPS74.402&originatingDoc=N178576C0E47711E284A98CD1F67308DE&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
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(C) with respect to a person giving opinion testimony about the causal relationship between the injury, harm, or damages
claimed and the alleged departure from the applicable standard of care in any health care liability claim, a physician who
is otherwise qualified to render opinions on such causal relationship under the Texas Rules of Evidence;

(D) with respect to a person giving opinion testimony about the causal relationship between the injury, harm, or damages
claimed and the alleged departure from the applicable standard of care for a dentist, a dentist or physician who is otherwise
qualified to render opinions on such causal relationship under the Texas Rules of Evidence; or

(E) with respect to a person giving opinion testimony about the causal relationship between the injury, harm, or damages
claimed and the alleged departure from the applicable standard of care for a podiatrist, a podiatrist or physician who is
otherwise qualified to render opinions on such causal relationship under the Texas Rules of Evidence.

(6) “Expert report” means a written report by an expert that provides a fair summary of the expert's opinions as of the date
of the report regarding applicable standards of care, the manner in which the care rendered by the physician or health care
provider failed to meet the standards, and the causal relationship between that failure and the injury, harm, or damages
claimed.

(s) Until a claimant has served the expert report and curriculum vitae as required by Subsection (a), all discovery in a health
care liability claim is stayed except for the acquisition by the claimant of information, including medical or hospital records or
other documents or tangible things, related to the patient's health care through:

(1) written discovery as defined in Rule 192.7, Texas Rules of Civil Procedure;

(2) depositions on written questions under Rule 200, Texas Rules of Civil Procedure; and

(3) discovery from nonparties under Rule 205, Texas Rules of Civil Procedure.

(t) If an expert report is used by the claimant in the course of the action for any purpose other than to meet the service requirement
of Subsection (a), the restrictions imposed by Subsection (k) on use of the expert report by any party are waived.

(u) Notwithstanding any other provision of this section, after a claim is filed all claimants, collectively, may take not more than
two depositions before the expert report is served as required by Subsection (a).

Credits
Added by Acts 2003, 78th Leg., ch. 204, § 10.01, eff. Sept. 1, 2003. Amended by Acts 2005, 79th Leg., ch. 635, § 1, eff. Sept.
1, 2005; Acts 2013, 83rd Leg., ch. 870 (H.B. 658), § 2, eff. Sept. 1, 2013.

Notes of Decisions (1838)

V. T. C. A., Civil Practice & Remedies Code § 74.351, TX CIV PRAC & REM § 74.351

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003817&cite=TXRRCPR192.7&originatingDoc=N178576C0E47711E284A98CD1F67308DE&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I6425247A72-9549B489217-6D15A0BBD39)&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I0477E760F0-7F11D99141F-7B46458522B)&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
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Appendix Tab 4: Expert Report  
Of Suraj Achar, M.D. (redacted) 



09-10-'13 10:03 FROM- 2143469532 T-236 P0023/0068 F-321 

EXPERT OltMON OF stJRAJ ACI:JAR. M.D. 

This report is written at the request ofThc Girards Law Finn and is written in order to 
comply with Texas Civil Practices.& Remedies Cocfe § 74.351. I have been infomled that 
subsection (k) oflbe SWllte provides that an expert opinion ~ under this law is not 
Admissible ill. c:videnee by any party; &!uill :aot be used iu a uepu:sltlon, trial, Q1" olber pr<'ceeAing; 
and shall not be ref'etted to by any De.fundant during the eourse of any pteeeeding in this case. All 
opiniOttS expressed heIein are ba.-;ed 11pOll rea50llable medieal pmbs.bility. 

I have reviewed the medica.! care given to P tl--h i!4'lr during the th:ae pmod f'ronl 
September 2011 to present by Fossil Creek Family Medical, Dr. David Simonak, Dr. Jonathan 
Snead, T = BteaSt SpeeiaUsts, Dr. Mary Brian, Dr. Jason Slciles. Dr. Renita :amIer. and Texas 
Heallb Harrls MethodiSt SoI1thlake Hospital. I have aho been ptov.Ided with the Expert Opinion 
of 1effrey B. Mende.!, MD. 

OUALIFICATIONS 

I am a fmully physician licensed to practiee medicine by the State of california. 1 
received the MD degree at Buffalo School of Medicine M State Univetsity of New York. 
Thc:n:aftcr,I eotnplered an Intemship and Residency in Family and Preventive Medieine atthe 
University ofCa1ifom.Ia School ofMedieinc at San Dieso. Subsequently, I setved as a volumeer 
for the organization UOetoIS without Borders in Kenya. Fonowing my tem1 with Doctors witheut 
Borders, I tool; a job as a clinician and f<mlty member of the Ven1.'I.tla County Family Medicine 
Resiclency. I abo retumed to 3m DIego, wbere r completed a Fellowship in Sports Medicine at 
UCSD. I am board certified in Family Medicine, with added qualifications in Spotts Medicine. I 
hlnle ecntinuolWy been involved ill. the practice of family IllWlcine at all times ~Ievant hereto. 

Sinee 2001, I have served as a Clinical Prnfessor of Family II:Id Preventive Medicl1!e at 
the University ofCalifamia School ofMi!dieine at SanDiego. I t=4medieal students. resident 
and fellows at the univemty and I practiee clinical family rnedic:ine. I have served as the MedieaI 
Dl=r of the UCSlJ La .foUaFamily and Spotts Medicltte for 5 yean. Se\lc:nty p:::m:rd ormy 
time is spent rendering direct patient care, with the rest divided between U:achln$, resem:ch md 
admini=ative tc5po.auiblliUos. My teaching ineludr:s tilcuIty stJpervision of the resident family 
medicine: c/lnic. I nave direct ~ In fonnulathlg and reviewing the adequacy o£ and 
compliance with, poUe!" and prooedu:res Applicable to physicians and c:nIiue$ providing fanlily 
:nediea1 care. For the pII3t five years, I have S!IVed on the CliI1ieal QtWi.ty Assurance Committee 
at UeSD. Likewise, I have taught and le<rtured at nati"""l meetings 013 the family physician's 
obligations in ordering and following up on mammograms. My enrrieulUlll vitae is at!'''med 
hereto, and:6mher outlines my trailling. edueation, and experlenlle. 

10 my current practice, I see patients eomplaining ofbmlst pa.!n. axl)1aIY ~ and 
breast IJWClling and~. I lO\.1't!ne1y oNe: lmaeJng stucUes oithe breast ii1cludi.ng 
mammograms. ultrasoIInd and follow-up Btudies, as indieated, for patient!. I am intimately 
familiar with the ordering of $(;recning aJld cIia.gl:Iostie n:wnmOgtmD3, t1", c;ummWliC<ltiOti to the 
patient of the results of mammograms, and proper methods of following up on such 
mammograms. I am familiar with the standard. of CIU'EI_S it epplles 10 family medicine phy:llci<u13 
and iluniJ,y medicine practices n:garding these issues. All opinions expressed in this report are 
based Ott :reasOl13ble medical probability. 
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I Ulldmtand that ill T e.xas, ''negligence'', when \!sed with respect to a physiclan. means the 
fililure to use 0Idinary carej that is, doing that wbieh a physician of oIdinaty prudence would not 
have done 1Illd=- the same ot sIm1Lat eiJ:cumstanees, or fail.ing to do that which a physician of 
ordinmy prudence would have done under the same or slmilar c.imlmstaIIC)e$. 

I unde.rstanci that in Texas as to a pbysician, "otdlnaty care" means that degree of c.<Ire, 
which would he used by a pbysician of ordlns:ty prudence UDder the 3IIIIle or liiwilw: 
c:irc~. 

I u.nder$tand that in Texas, "negligence", when used with respect to a. family medicine 
p%aCliee, mCIW the failure to use ordinary care; that is, doilla that which a family medicine 
pxactice 0(0rdi.Da!y p:wWu:e would not have done under the same or similar ~ or 
fai1ingto do that whic.b. afmilly mec!1c:inep%aClice ofordinaty prudence wauld have done under 
the same or similsr circUll'lStances. 

111tld~ that in Texas as to l1 fmni.Iy mc4icine"prMtic:e, "0J.~ care" means that 
degree of we, which would be W>ed by a family medicine prac;tice of ordinary prude1ce under 
the 5aIIle or simllat circumstances. 

I understand that in Texas, "proxi.ma1e cause" r.neans that cause that was a. mhlltSlmiAt 
l2etor in bringing about III!l event. and without which cause such event wauld not ba.'Ve occurred. 
In Older to be a proximate cause, the act or ontission compJained of must be such that a physIeian 
using ordinatr I::lLlC wuuld luIVCl roreseen tIlat the event, or some similar event, might teasonably 
result therefrom. I understand that there may be more than Ollf: proximate cause of lUI event. 

PATIENIJWITQ1'.!X 

At the time of the inltial visit 0119119111 for the chief eomplaint ofulcft axilla p;dn-feels like 
swollen lymph nodes x several weeks-slight pain 10 the right axilla" pm-; CA'r . was 33 year 
old. On this day she was seen by zwrse prac:tiliocer Bn:nda 'Wllmorci, FNP. Be. In the BPI 
(history ut present illness section) Brenda Wilmore noted "pain in the left axillaIbreast. deep paW. 
feels like "mastitis." Nurse practitioner Brenda 'WIlmore went OIl to perfotm a physical exam. :en 
the ncclc: saction oftlte exam she chcd"Cd for lym,phadeo.oputhy. Although she examIned and 
documented a detal1ed exam ofher ovemll appearance, head exam. skin exam, eye e?C3DI, ear 
exam. oropbazynx c.xam.. :neck exam, thyroid ""lIm. heart exam, tung ex=. c::xtremmeo exw:n, e:nd 
ncurologi,al exam she fuiled to document that 8he examined the chief areas of complaint the 
breast or the axilla. Her assemncnt repea!ed the complaint ot"Pabl. upper ann. pain in the left 
axilla/bre.aSt." She started lUI antibiotic Bactrim DS tablet. She also gave her apmcriptloll for 
tho pain, Ultraal. She on:lc:red a screenhlg :mammogram.. She did not order a diagnostic 
-sram Despill::.!lUL making a clear diagnosis nurse practitioner WIImote does not 
document any c:onsllltation with her su,pC1'lising physician. 

On 9122111 _ ptt t"i e.;'l.'(- had a diagnostic mammogram despite the order for a se:eeIl.i:rlg 
manunOgram above. The mammngram w:lS ordered under the name of David Sinl.onak, MD. 
The mammogram was doC'lllllcnted 10 have dc:nse ti$$tIC with punctate ca1clfic;atiOIlS involving 
only the left breast, the same sick: she had pain and. sweq. The impression included 
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"indeterminate microcalcl1ications in the left breast, probably becisI:n. A follow UP study is 
=mmended illS to 6 montlls." The SIIlc!y was categodzed as BI-RAnS 3. Dr. Sim.onak or NP 
Brenda Wilmore did not sign the copy tbat \Vall providJ:d to me. 

On 9123/11 NP Wilmore genetated a telephone encounter whete she is noted that pC\--rl eA'l-t _ 
needed an ultrasound oftbe left hn:nst. On 9120111 pai> "",-j- ,had an ultrasound other left 
bn:ast and mciIlaty regicn. which was read as nonna.!. 

On 10t06lJ 1 Eric Wro1I:n saw her for a post-op 'Visit. She was seen also on 10125/11 also for the 
same condition smtus post left dupuytren's faseiotomy. 

On 11lO1Jl1 Pt1ti utr- appeatS to be seen for the first time s~ the comp1sint otbresLst and 
WI.iJlaIy pain and swelling by lJavid Simo-nak, 00. On this Visit she had alIeady completed the 
abllOt'l11al msmmogram attributed 10 an otder from Dr. Simonak. In the physical exam section 
there i. no _ noted of tlu; axilla or breast. Sm was diagnosed with hypotllyroldism IUId EBV. 

On 11/22111 Dr. Simonak ag;lm saw her. Aga.inno_wo.e~oftlu;btcUtorllXilla. A&lllin 
no note was made that the patient was Informed of the abnormal mammogram. On 12J13/tl she 
WIIS SCCI1 again "because she found out she was pregnant. 

On 4112112 _ pc+' e.ycj-- again goes to see Dr Simonak. Now it is over 6 months sinee the 
IIhnoxmaI mallunugram results. At this time she eomp1ai!l$ of dorsal ann i'ain. Again no exam is 
made of the breast or the axilla. Again there is no mention that , P ct -;-: ~'was informed of 
the ahaonnal mammogtlUXl or the ncc:d to repeat the 1I'i&1Jl111ugI1lm In 3-6 l'IlOnths. No 
mammogram was ordered despite the mdiology request. 

On 61112012 Brenda Wilmore FNP sees her. Again no exam is made of the breut or the uilla. 
Again no mention that p({ f'i e.4-_ was informed of the abnormal nmmm.ogram. or the ueed to 
repeat the mammogtam in 3·6 motlths. No IllJ!ll1!IlOgtam was unlered despite the radiology 
request. 

On 7/10112 she again sees Dr. Simonak. The chief eomplaint at this time is Idt sided rib pam 
Asam DO exam ill made of the btea:st Olth<: wt.illa. Again there is no mention tI:!at the pa:lient was 
informed of the abnOl7lla1 mammoeram or the need to repeat the mammogt!lft1 in 3-6 months. No 
mammogram was ordet'ed ~j\it ... 'he radiology request. 

On 7130112 Brenda Wilmore FNP sees her. Again no e;IQUl1 is made of the breast or the axilla. 
Again there is no mention that -j),;,{ ,~"t- was imbxmcd of the abnormal mammogram or the 
need to repeat the mammogram m 3·6 months. No I!la!IU1\ogram was ordered despite the 
.ddiology request. 

On 91131UDr. Simona\t SCClJ her. Al!lIinnu examls made of the bteastor1heaxiUa. Again thete 
is DO mention that' pa:tte'1'1.1" 'was informed of the ahnozmal mammogtamorthe rwedto 
xepeat the mammo8fl!1'Il m 3-6 months. No ma:rn:nogram WlU o;rdcrcd ~jtc: tlu; radiology 
request 

On 11129112 Brenda Wilinore FNP sees her for a chief eomplalnt ot'thc lump in left breast x 
several months. Nurse pt'IIditioner WIlmore notes in the history of present illness that the mass in 
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the left breast has "been there for several years ami 1hat the left breast is IlIrger than the rlaht." Xt 
IIppean that despite: !he fact the PNP WiJmore had ordered the mammogram hmelf she asks the 
patieizt what the results of the mammogram are IIIld she documents that the pati~t states the 
mammn~ W3$ ne~ve deapito ~:csuI1:s to Ihc conttaty. It appem that neither the :patient 
nor I1U1'$CiI Wllmore understood the abnotmal readhlg of the mammogram or the need to .repeat the 
mammoaram. N\lI'Se practitioner Wilmore notes the fitst cIoc:umented bL'C:l<::>l elGIm. since the . 
patient complained oftbe breast pain. Her breast exam is S<:Yer=Iy abnomIal with II large breast, 
large palpi!blc mass thlII is non-tender, iITegular moveable with lIO signs of mastitis. She oomctIy 
diagnoses /I bmlstmass and orders now diagnostic bteast imaging, Shtl also suggests II biopsy. 
No rcfcrra.l is made to a breast SUI1lcon despite the di.agnosis IIIld exam. tbllt is eonslstent with 
c:ancc:r, nol ml1Sti:lis. 

On 11130112 a lIlWlUllogram was .June where the radiologists note left bn:ast microca1ciflc:ations. 
The radiologist f'alsely concludes that she has prior mastitis IIIld the ahnonnalities are consiste.rlt 
with mastitiz and:ead &~ 'Rr.RADS 2. It i$ NcommCl1dcd to l'Ostatt 8WlUlI1 scrcen!ng 
mammogram at age 40. 

On 1116113 Dr. Simonak sees her for a chid complaint of the brcastmilk culture of the left breast 
No breast ClW'I) is perfuubed or documented even though the FNP noted such II l\eWI'I!1y 
abU\I11Ilal exam previously. No mention of the ptcViously severely abnormal exam is mentioned. 
In fact no mention of teview of the prior teCOrds is made. She is on Zitbromax although it is not 
clear based 011 tbi:J !lOI:c; why she i. un this IIInibJonc. SM is diagnosed with I7lSSt:itis without a 
documented exam of the breast. 

On 1123/13 Dr SimODalt again sees her. No history or exam of the breast mass is nated but she is 
diagllosed now with a breast mass and it is noted thll1 Me ~ to ~ed with a biopsy. 

On 1128/13 an ultrasound guided biopsy was penOlmed. by Dr. Maxy Brian. which showed hie"" 
grade clucllfl ~noma. This U11rasoUllcJ.gulded biopsy was completed within 5 days of the order 
above. 

~ARDS OF CARE 

The standard of care fur a filmily medicine physician treating a patient eomplainhla of 
bn=t pain such as p<1:t'\~-I-- ~ thBt the physician cOl:!lplet4 and doeument a thozough 
physical examjnation oftbe breast and lymph nodes. If the family medicine physician has a 
Family Nurse Practitioner see the patient for these complaims, the physician must 8$!ruTI!! tbat the 
Family NlU'Sc PractitiOUt\l' completes and documents a tbro'Il$h physical exatIIi1lation of the breast 
and lymph nodes. Minimal stsndards of care requ.ize that the physician order a. cliagnostic 
VWIlmO;rw:n, "" oppv.!cd to .. ~ mammognm WMn treating a patient such as ' . 
pe.i1<i1'lt, Fll11ho:r, the mnde;ni o£care further requires 1hat the filmily mediQnc physician 

commumC:ate the :e.~ltlO of such Jtl.mmo(ll3:al8 to the patient dixc<:;tIy, uW!.!:: \:efI3ln that the 
. patient Ulldersfsnds the results of the mammograms. and assure that any recommended follow-up 
studies occur within the apprOl'lia1e tfme fr3me. 

The stmdard of care for a family medicine practice treating a patient complaining of 
b.=rt pain SUth I!$ vlx:h ~,+ , requires that the tiunily medicine practiee have and enforce 
adequate policies and proced1ll'CS to assure that: I) all physicians ami fatnlly nurse practitioners 
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perform and doCUlXlent a thorough physical c:xrun.inaIlon of~ l}'l1:1ph nodes and breast for 
pa.tiem:s CQIDPlalning of breast pain; 2) mammogram results are COIlllXIunicated to directly to the 
patialt; and 3} recommc:nded follow-up stu.dies 0= within the appropriate time frame, 

llOLATIONS OF THE STANDARD OF CARE 

1. LW<. of proper physic/om supervision 
2. Lack of proper physlt.d exam including a severe dela)' ID ex2mlDlDg tbe brcost Rnd 

axilla 
3. ErroueolU order of a sereenlng mammogram when diagnostic mammognmt I. I'Gqnired 
4. Laek oftollow up of the mammogram as ~ommended by radiology and required by 

theatandaJ'd oleare . 
5. Delay i.u merral to breut surgeon despite :au CltlIDl that was eonsisilmt with Queer 
6. Failure to .bare information about the abnormal bl'Cast imagIDg studies with the 

pJlfietlt 
1. Falllug to have IQ1d tlIforee adequate policles and proetdures 

1. Lack of proper physician supervision 

My review of the medical x=ds and materials related 10 fJ tt f 1M i-i~ _ care leads me to 
eoz:u:ludc that, basW 011 reasonable medieal probability. Or. David S!.tnonak fell below the 
applicable stand.atds of care in his 1rcatment of pa 1-1 ~ . by fallil1g to properly supervise his . 
nun:e pmc:titioner Brenda Wilmore. On September 19,2011, BN.mlll Wilmore, FNP $llW ~Ti eAt-

lOT these complaints, yet Dr. Simonak failed to assure that FNP Wilmore completed and 
documented a through tiliysical examination of the weast and lymph nodes. 

In general num practitioners and P A ~ considered p,bysieian cxtenden. They usually wotk in a 
team. that includes physicians. They generally can take care of 90",1. 'of the clinical problem$ that 
they encounter daiJy but do need help with tht:.most d.iffi\:Ult clinit:al scenarios when. they do not 
know the. dilliJlU:sl:s ()f thc condition that the patitllt fates is dangc:rous or has a high mk. At the 
time ofthls visit Texas Law mquircd physician supervision of = practitioners. Perhaps one 
reason for th4 ..... ervision :elAtes to limited 1rIlinll:lg gi""1110 1llIIS" practitioners as compared to 
physicians. 

This ease iUustratc& the crltical importanee of workiug as II. team and having physician 
supervision. Ultimately there was no proper diagnosis made on the tltst visit on 9119/11. Atthls 
tfrne Brenda WillllOte. FNP. Be diagnosed the patient with ''paiD. in the upper arm." In general 
physicians usually make a diagnosis that is more focused than a symptom. When they use a 
symptom ItlI a diagnosis it Is an acknow.ledgezne:nt that the t:ondition is yet to be cleuly diagnosed. 
Wben a nurse practitiooCf does not kuow the diagnosis then that would be a great opportunity to 
dlscl1$$ the pali-.zxt with her GUl'crviring physician. Th.is is th<; i.twmt ofTexas law and dl.scussIon 
when no eleu diagnoslll is made Is =istent with the standard of care. No dlscus.sion is made 
and docum~ between the FNP and her supervising doetOt. which is COJIlnry to the law and 
the standard of care. Dr. Simonak's failun:s to adequately supervise :n-rP Wilmore in this case is 
below the: standard. of eare. 

2. Lack of proper physical en.m includiDg severe delay ID txaUllnhIg the bnast and Dilla 
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My review urthe medical records II!Id materials reWed to fA- 'j-! -€iltiS , care leads me to 
conclude that, based on reasonable medical probability, Dr. David Simonak fell below the 
applicable £ta.n~ of"""" u.. his treal.wCDt of 9 t\. {', <¥tT by fiIilillg to complete and 
document a thorough physical examination of her breast and lymph nodes. 

On 9/19111 Brenda WiImote FNP noted "pain in the left axilla/bIcaSt, deep pain feels like 
"o:Iastitls." However, Brenda Wilmore FNP did T1Mpe:f= and dOcumEa1t I). phy$ica1_ of the 
either the axilla or the breast. After ordering II mammogram, which was DOted to be abnormal in 
the region that the patient felt the swelling ho doctor or nurse prac1itionex perfonned 1m ~ of 
the lI)tilla Of breast. Dr :S~nak saw the patient twice in November oflO!1 and did not pcrfonn 
an exam of the breast despite the abllol1llA1l'1U1lllll1Ogratn andhet complaints in September 2011. 
He o1so SClW hcr u.. April 2012. Altho\1gh &be eornplained of arm pain ;It the time he still did not 
document a breast eJWIl Of axillary exam. She was seen 4 more times by elthet the 1l\llSC 
prac:titioner WilmnM or Dr Simonak without III!. exam of the ~l or axilla. 

The stmdard of care when seeina a patient with a ct\mplaint is to perform a pertinent physieaJ. 
exam. When a patient complains of pain the stlIndard of care requires at least an eJClIIt\ of the area 
that the patient complains aboltt. !his was Dot done. At the UCSD School· of M£Iliclne we t¢ach 
all the medical students, residenl:s, feU~ and even IlUlW p:actition~ 1hat they must examine all 
partS of 8.!1 exam that are movant for the differendal diagnosis. This lncludes the area. that the 
patient eom.p~ has pain or ~'WCUing. FaIlulc to do this i$ below the sta:odard of care for both 
DIIl'SC practitioners and physicians. 

3. Erroneous order of screening mammogram when d.ilI.gnostfc mammogram is required 

My review of the mccljcal records and tnatcrials related to P t< f •. e"",-fs:. care 1eads me to 
conclude that, based on reasonable medical probability, Dr, David Simonak fell below the 
opplicable srandards ofcare in his txeatment of: perri c."j"" ,by failillgto order a diagnostic 
mammogram, as opposed to the sCl'CeD.ing mammogram for : p t>--f; e"Y'-t . 

When she is was seen on 9/19/11, a screening l"lIlIllUllogram was ordered. A sereening 
mammogram is nor indicated in a 33 yeQl' old. f~o UI:Ilcas 1h= I.:s a speQ1l.c Illdicatiol1 such as a 
bUy history ofbreast cancer. Wh<:ll a patient has a complaint of swelling or pain or a mass, 
doctors can order tnammognuDS to evaluate the SYmptoms and 01' abnotm.a.l ""-11m. In these Ca$cs 

doctors and all ph,ysician extendets must order a diagnostic mammogratll. A diagnostic 
nwnmogram includes extra views IUld alerts the radiologist to the special concerns. Also a 
dIagnOstic l:llIIIIUllogranl requires that the IlIdiologist be present at the time of the procedure or 
after to speak to the patient about the results. Diagnostic maIXIlXlOgrams improve the sensitivity to 
"-t _c::. l'alI\W to unit:!: a diagnostic IJlSI!lJ11OgrattI on 9/19111. as well as on subsequent 
visits, was below the standard of care. 

4. Lack of follow up of the maulmogram as ncol:lllllended by radiolOgy lIDd nquInd by 
the standard of care 

My review of the medical records ~ lXl.ll1I:lials related to ped, e.'\ +' S ClIlJ leads me Ie 
conclude tbat, based 011 msonable medical probability, Dr. David SimOllllk fell below1hc 
applicable standards of care in his tteatment of. V?l"Fi <,1"11-' by Wling to assure that the 
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1'CCOD'1!I1em1ed follow-up breast jmaging was otde:ed in 3-6 montb$ and oecuned within this time 
fuune. 

Whe!1 the radiologtst reported the: results vI the mammogram on 9122111, be recommended that 
the patient get a repeat mammogtam. in 3-6 motrths because of the risk of cancer. Failure to order 
the tepeat mammng.mn as dl:ected by the rudiologist is below the .tw:ld1lXd of care. When doctors 
get radiologic IeSUlIS that are abnotmal they are gem:rally 1eIl.uired. to act on these IeSUlts. If they 
do DDt follow the recommendations they need tn explain to the patlents wby they arc DOt 
following the recommendations of the radiologists and explain their thinking. A good example 
would be if the test had a risk to the patttmt such as zadlation exposure ill with a CT ~eJln. 
However, a mammogram has almost no risk of radiation exposure or iDjury to a patient. Failure 
to fanow the reeommendaJion in this ease is a breach of the stmdud of eaxe. 

5. Deh), in referral to breast sut-gean dt!spite exam that was eonslstent with .:ancer 

My review cf the mcdic:al :records and materials n:lalCd to pcvfi .ed s care leads me to 
conclude tbat, based on reasonable medical f'1'(Ibablllty, Dr. David S.lmOlW: tell bc10wthe 
applicable standards of can: in his treatment or j)" +"l Ultby failing to assme that when his 
PA felta. ~ lump for wbi~ she was worried that the patient had cancer that .he pt'OPetly 
re:fer.:red ber to a breast surgeon. 

On 11129112. v~+r &vc~ W8$ seen by Btenda Wilmore l'NP fOl' a chief eomplaint of the lump 
in left breast II sevml mollths. On this visit the FNP feels that the patient does DDt have maslitis 
but rather MS a ccndilion tb.a.t J'8<I.uirq Cl blop.,.. She ord= a di'"llllV5tic: mammogram but for 
some reason does not refet the patient to a breast surgeon. Primary care physicians and J!Np's 
must tefer patients when they feel the patient has caI1cer to rtI2:'SI!ons capable of doing a biop.,. to 
identify the cancer. Ultimately however she docs not make the refettal but rather OI'ders another 
mammogram. This leads to furthet delay in the clia8nosis.. She is 5een six wec:ks later hy nr 
Simonak whO again does not order a surgical consult. Later that month in lanuary 2013. Dr 
Simonak finally orders the consult with a breast surgeon. Within five days she is seen by a 
lIUfgco.!l and has a blvp~-y the same day that shows the c:ancer. Ultimately the delay is diagnosis 
actually goes back to het first visit on 9/19/11 when she could have been r:eferred and seen by a 
~It!leon. The cte~ to raf ... the plltient to ... breast SUI~I i. below the stancllItd. ofcare anclleads 
to worsening cutco1!lCS for· ptc n e<"l i-. 

6. :FlIllure to share iJd"OrJDlI.tiOJl about tile abnol'll1al breast imaging studl.e$ witb the patient 

My review of the medic:al r:ecords and matWls related Ix> pc, r; e,AC!-'s care leads me to 
conclude that, based on reasonable medic:al probability. Dr. David Simonak fell below the 
applicable S1.aIl.<.bIrWi of care In his 1rC8tmcnt of' pc< r. 4->. r- by failing to c:ammunicate the 
results of the September 22. 2011 mammogram to petti €:-(\:f ,directly and failjllg to make 
certain that pat. CA1ot- ,\UIderstood tho =u1u c! ihe 1lWllIll0j!,rWll. 

Perhaps the most imporlaIIt breach in the standard r,; ~ relates to the delay in gettinS the 
infonnation to the patient about her abnOl'lllal studies. When the abnormal 2011 mammogram 
results and reeormru:ndation for follow-up wen: .=eived by Dr. S.imonsk and FCISSiI Creelc 
FamilY Medical Center.; P tt fi -V\ 1- should ha.ve been informed cfthe result Both Dr. lason 
Skiles (the radiologist) aod Dr. Simonak (the ~ care phYsician) we:e ~ to shate ibis 
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critical. infurmation 10 the patient. Fossil Cteek FIIllIiJy Medical ecnlm'. P..A. was requil'P.d to have 
policies 10 WS:SUlC tlmr: this Iype of cri1ical iafonnatio!l is communitlated 10 the patient. 
Information sharing is so critical because this will lead to a va.stly improved chance that the 
patient gets her foUow up XIlIIIlImOgraw. in a timely I1llIllt\Cl. 1nfiIrmation sharing, more likely than 
not, would have led Pi-, 10 <}\Ie$tio!l her symptoms and the medical team9lac.k of I. diagnosis end 
r~uest faster follaw Ill" care, rnt'otmation sb.aring, mor<: likely Ibm not, would have led R·i-; 10 
the concIusiOll that she would have liked to see a specialist like the apecia1ist who ultJmately 
diagnosed her. Regardless. failure to share the infOrmalion abOllt her llbnotllUll mammogtllW.l!!IIl 
exam led v-t-', to falsely believe that her breast symptom.!: were not c:aDcer, delayed the uJ.t!m.ate 
diagnosis, and worsened her outcom.e. . 

For each of the reasons stated above, under the dc:finitions listed above, I must conclude that Dr. 
Sitnonakwas negligent In his care and treattnent of' pttft "'¥t"\-. 

7. Failing tIIuve sud enforce adcqustll p6llcles aud procalurea 

My review oftbe medical records and materilll!! mated to potiE'-;}'S care leads me to 
conclude that, based on reasonable medical probability, Fossil Creek Family Medical Canlm'. P.A. 
fell below the applicable standards of care in its txeatment of, pc,-~ , by failing to have mel 
enforce adequate policies and procedures to IIS~ that Dr. Slmanak and Btenda Wllmore, FNP 
performed lU1d doeumented a thorough physical. ex.amjnation of PCl t; -h , lymph nodes and 
breGstwhen she ~seuled complalulng otbreastpaln. Furtbl:r, Fossil Ctedc Family Medical 
Center, P.A. fell below the applicable StaIldards of care by failing to ba~ lU1d enfon:e policies and 
procedw'eI: Asrolns that ptCl-/ eA1t"$ _gram. n:~uIts were communiatted c!in:ctly to her, 
lU1d that the follow-up studies occur wI.thin the recommended 3.0 months. Under the definitions 
listed above. I must conclude that Fossil Creek Family Mcdica1 C~, P.A. was negligent in its 
care mel treatment of. PCtt r """I;-, 

AppROl'RlATEPAImN! CAlm 

Dr. Simomk ordered the Septomber 22. 20t t screening mammogram and ultras01llld in 
responRtl ttl: pafi""",~ bteMt pab1. N. such, he wlill clearly aware of these complaints and 
should have pcrl'omled and documented a COlI\Plete physical exam.inatio:lt ofher breast and lymph 
nodes. He did not, and he also failed ttl aSM:e tMt Brenda Wilmore, PNP completed and 
documented a through physical exl!Dlinatian of the ~ and lymph nodes. Dr. Simouak should 
have ordered a diagnostic mammogram. as opposed to the sc:eaning )nammnf"llm. A.IId finally, 
Dr. Simonak should have communicated the abnormal tesuIts of the September 22, 2011 
mammogram to P{t'/-N~: dlrect!y, made certain thai she unde!stood these results. and 
~ tba~:lbll had the recommended tallow-up stwIies in 3-6 months. 

FO$$U Creek Fattilly M¢dica1 Ce:n~, P.A. llhullld have 'bad and eaftm:ed adequate policies 
and procedures in place to IISSl:re that nt. Simonak and Brend~ Wilmore,. FNP pezfbtnn:d and 
do=nanted II thorough phy$ieaI ~i¢l1io!l of, 'Pt' h' et]-t'S lymph nodo:! and br<=t wheD 
she presented complainil:li ofbreast pain. fllnher, Fossil CteekFamily MWcal Center, PA. fell 
below the appli41able standards of care by failing to ha-.e IU).ct onforce polici~~ and I'I'I)/'.P.dtlfes 
assuring tl1at 1":I"h' .etI.'t-:s ' I mammogram results were communicated directly to her, and that 
the foltow-up studies occur within the reeommended 3-6 mollths. 

P~8 
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Outcomes if .Ilppropri3te steps keeli Well 

1. Evallullion of an oec:Wt cancer and the role of tile physical 1llWII. 

Manunogrmu althuugh a great tool is notth8 onlytoo1:f'orthe diagnosis ofbrea$t Cancel' 

&tly physical exam may have found a mass that may have led to early rcferxal. Of note 
T 1,1) 10 date ttaW. "A clinically llU3Pieious mA$:I $hould alw be biopsled, regardless ofi.tnaging 
findings, as about 1 S pe:eent of such lesions can be J:IlII,Il1t!1Ographlc:ally oeeult (Barlow WE. 
Lehman CD, Zhene: Y. et .Ill. Perionnanee of di"lJl!lOsUc mammography for womon 'With ~en:s or 
~lllptomB of breast cancu. JNatl Cartcer Inst 2002; 94:1151.) An earlier physical exam may 
have led to an earlier diagnosis and earlier treatment plan. 

2. Early or immediate refelTAl would have mOTe likdy than Jlot led to an earlier dla)ll!osi' 
'and tmttlllelit pl'OtOCOl. 

Ultimately wben refflm1Q to a breASt Sl*laIist, p",t-)~' ,had a visit and rapld biopsy 
resulting in rapid diagnosis. The goal of the initial biopsy is to obtain sufficient diagnostio 
material usinB the least invA.Sive a~ and to avoid sut'gi.co1 """man ofbcnignlesioJllf. 
U1tlmate1y the biopsy would have uncovered the earJter at an earlier stage leading to a less 
1nvasiY'e treatment approach. 

3. A careful response to the mammogram would have more likely than Dot led to all earlier 
diap!.Osis and earner (berapy. 

"The majority ofbreast can= arc arc ~ with tWnotma1 ma."mographie findings," 
(Smart CR. H3J1mann WH. Be;WT$ OR. Garfiokel L. Inslgbts into brnagt ~r weening of 
younger 'WOmen. Evidence from the 14-yP.ol1' t"lltlw.!.!p ofth. Breast Clmcer Dc!eetiol1 
DemonstIlltjon Project Cancer 1993; 72:1449.). Had Dr. Slm.onak and Bren.d.a W'Umcre, FNP 
paid attention and fhared the infonnation on the risk ofbreasl: canec:rwith pnM <.At' "she 
more likely than not would have had an earlier diagnosis and lleatment of hc:r cancer. 

4. Brun cancer treatlll£llt depends significantly 011 the stage at dlaguosis and earlier 
diagnosis would have detected the can.,. .. at an •• rile,. stage. 

T n:atment ofbresst cancer depends on multiple aspeets includ.i.ng b\lt not lixnitcd to tumor size. 
tlIInOl' grade. involvement of lymph llOdes, hormo~ receptor st:\tU$ QZld genetic tcStins. Tumor 
size and involvement of lymph nodes often depends specifically on the time of detet:tion. BnlaSt 
c:ancet survival has imptOVed with. mammo8nlPhy because of the earlier defP.etion of.tumot$ w.bl!ll 
tItey are small~ IItld have spw!d less. Had ea.rller detection ~ for Pl~ {i <M--t" "he: 
pIOgnosis would have been better and likely her tream:lent would have been less toxic, less 
invasl"C I!Ild 1_ debilitating. Most importanUy po.tt-e.-vt' lvould have had a better OtIteom.e 
IItld duI3loe of survival. 

CAUSATION & DAMAGES 
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It is my opinion beyond It re.uonable medical probability, based on my train.Ing and 
eduG:lticm and ~em:c, that tile negligent acts/omissions of Dr. SimODBk and Fossil Otek 
Fanilly Medical Center,l'.A. outlined above were each a proxitxl.ate eause ofthl: extended delay in 
cliagnosIs .aml t\'eatInent of .. p'-t, eAt's Im;asr cau~. 

Specifically. the f'ailure tn conduct and do=ent c phy&ca1 examit)aUunpp:vented healthcare 
providers iiom being AWI!t\l oftbe elustet$ of abnormal tissue in pc.t:t I ..e.,'l.~, left breast, much 
less trackiIJg its sizeJappe&anc:e over time. Moreover. hy .U indications in the medical :rcc:ord$, 
Vr. Simcmak nevlll' eommunicated nor explained the abnormal results of the mammogram to his 
patient. He didn't t.ake any steps to assure that p<q,-tM'I had a follow-up stIl.dy within the 
fl'CO.!lIIIJ1lIlded 3-6 moDthli . .I'ossil Creek Family Medleal Center. P.A. had 1lO poliey or system in 
place to Il.SSIlte ~ the follow-up took place. A!J sutb, it is clear that j)atT~ was unaware 
that Iho neoded to mve a folluw.u.p :c:Ia11lInOgnun in 3-6lI101llh$. ltad appropriate care bceIi. 
mnden:d, mon: likely than not,' Ptlt'l.?1'tf . would have received the recommended follow-up 
stuclies. the changes in the toizeIappeamnco o:f'1he almotmal br<=t tl~~ %IO'Ied, and the c!Jagno8is 
ofbteast cancer would have been reached. much SOOlla' lhan it was made. . 

tn sum. it is my opinion beyond a reasonable medical probability, based on my 1rainiIIg and 
education and experience, that Dr. David SitnonaJc and Fossil Creek Family Medieal Center. P.A. 
~ n~ent in tllelr care of ped""I-"A f"' . Further, it is my opinion that each of these acts and 
omissions ofnegligertce was aproximate cause oCher mjUIY and its sequelae. 

I bold these opinions to a reasonable degree ofmedieal eertainty. I reserve the r/ghtto extend 
or amend these opinions as addilionru t.naterla18 ~me avall>:tble for my review. 

Sintetely )'OUtS, 

~~ 
Suraj Ad1ar. M.D. 
PJof6$sor ofFamlly and Prevdltivc: Medicine 
UZJiwrsity of Califomia at San Diego SchoolofMedigine 

Pllge 10 
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EXP:ERT OPINION OF JEFFREy B. MENDEL. M.D. 

This report is written at the request of The Oirards Law finn and is written in order to 
comply with Texas Civil Practices &< Remedies Code § 74.351. I have been informed that 
SU~Oll (k) of the statute provides that an expert opinion prepared under this law Is not 
admissible in evidence by any party; shall not be used in a deposition, trial, or other proceeding; 
and shall not be referred to by any Defendant during the course of s:ny ptoeeeding in this case. All 
opinions expressed herein are based upon reasonable medical probability. 

I have reviewed the medical care given to fCC 1"-; ever during the time period from 
September 20 11 to present by Fossil Creek FIUllilY Medical, Dr. David Silnonsk, Dr. Jonathan 
Snead. Texas Breast Specialists. Dr. Mary Brian. Dr. Jason Skiles, Dr. Renita Butler, and Texas 
Hca.\th Harris Methodist Southlake hospital. I have specifically reviewed th~ following diagnostic 
$!Udies: 

• Diagnostic lllllln.Jll<)gIlIm performed on 22 September 2011 
• Left breast ulttasound performed on 26 September 2011 
• CT Chest without collll:llst perf'OUJled on 25 September 2012 
• Diagnostic man:unogram performed on 30 November 2012 
• Left breast ultrasound performed on 30 November 2012 

As Is my usual P[aCtice. I initially performed a bUnd review of the studies with no 
knowledge of the radiology reportS or' i"'",'H ~fs ,subsequent clinical course. I then revic'wed 
the radiology reports. 

OUALIFICATIONS 

I am a board certified phyl>ician licensed to practice medicine by the States of 
Massachusetts, Rhode Island, New Hampshire and Maine. I received the MD degree at Tufts 
University School ofMedieioe io Boston, Massachuseusin 19n. Tbeneafter. I completed an 
Internship In Internal Medicine at Norwalk Hospital in Norwalk, Connecticut, followed by a 
Residency in Radiology at the Hospital ofSt. Raphael in New Ha:vetl, Connecticut. From 1981 to 
1983,1 completed a Fellowship in Nuclear Medicine at Huvard Medical School in Boston, 
MassachU$¢tt:s. I am a Diplomate of the American Boan! of Radiology IIDd the American Board 
of Nuclear Medicine. Since 19&3. I have continuously been involved in the practice of Radiology 
at numerous hospitals. 

I have taught Radiology at Harvard University and Tufts University School of Medicine. 
From 2003 to 2008, ! was directly involved In training 4'" year Tufts Modical Center residents 
rotating through breast imaging. I have lectured on breast imaging at national and Int=la!ionaI 
meetings. Likewisc,l bave COIlducted research. st:udU:s directly related to the detection ofbreast 
cancer. 1 bave published in numerous peer-reviewed publications on the topics ofbreast lesions, 
:neodle biopsy ofthc breast. and the !ntetptetation of screening mammography. My curriculum 
vitae Is attIIChed hereto. and further outlines my training. education, s:nd e>:perience. 

I am ln1imate.Iy fjunmar with the perfomumce and interpretation ofbreast imaging studies, 
Including anaIog and digital mammography. ultrasound and breast MRI. I am familiar with. the 

. . 
420168 9/101201310:19:17 AM lCenlral Daylight Time). 

49 



09-10-'13 10:14 FROM- 2143469532 T-236 P0049/0068 F-321 

standard of care as it applies to breast imaging read in a variety of practice settings. All OpiDiOllS 
expressed in this report are based on reasonable medical probability. 

[ understand that in Texas. "negllg:encc". when used with respect to It physician, means the 
failure to use ordinary care; that is, doing that which a physician o'f ordilWY prudence would not 
have done under the same or similar circlll'llSt1lnCes, or failing to do that which a physician of 
ordina!y prudence would have done under the same or similar circumstances. 

1 understand that in Texas as to a physician, "ordinazy care" means that degree of care 
which _u1d be used by a physician of ordina!y prudence under the same or similar 
circumstances. 

I understand that in Texas, "proximate ea:ase" means that cause that was a substantial 
fa.ctx>r in bringing about an event, and without which cause such event would not have occum:d. 
In order to be a proximate cause, the act or omission complained of must be such that a physician 
using ordinary care would have foreseen that the event, or some similar event, might reasonably 
result therefrom. I understand that there may be more than one proximate cause of an event. 

~A~ IUSTORY lRADlOLOOICAL fINDINGS 

In September 2011, Ptt'tf <Mt : was a 33 year old mother of two children. She 
presented to her primary care physician, Dr. David Sixnonak, eornplaining ofleft sided breast 
pain. The mammogram of September 22. 2011 and ul1l'asound of September 26, 2011 were 
ordered as a result of this complaint 

Seorember22.2011 Mammogram 

On my blinded review, the mammogram demonstrateS microcalcifications clustered in the 
upper outer quadrant of the lc:ft breast. These are principally in the mid portion of the breast but 
some are noted to extend more posteriorly. These c:alc:ificlItions an: noted on the magnifjed, 
focally compressed views to be both amorphous and pleomorphic without associated mass or 
architectural distortion. Additionally, there arc scattered groups of amorphous mierocalcifications 
in adjacent portions of the some quadrant. 'IMre are a few lymph nodes visible in the left axilla on 
the oblique view and not on the right. The largest is less than 1 em in short axis and retains a tatty 
notch although it appears relatively dense. There are virtually no mierocalcifications in the right 
brem. 

Dr. Jason Skiles interpreted the mammogram, and described ~scatrered p.-tuate benign 
appearing calcifications" in the left breast. He furtbe1- descn'bed "some clustering of calcifications 
in the upper outer quadrant oftbe left breast." His Impression was as follows: 

ImpreslJlon: 1M. terminate mlaocalci1lcatlon.ln th<t left btea.~ ptObobly benign. A foUow-op !ludy Is 
recommended In 3 to 6 months. Computer ... ldad d.tscHon wa_ U1i!izod. 

Ilt·RAOS category 3 : Probably b<!nlgn findlng(.). 

........ 

. .. ,49 0168 91101201310:19:17 AMICentrai DaylightTimel 

' ... , ... '4U' _ 

50 



09-10-'1310:14 FROM- 2143469532 T-236 P0050/0068 F-321 

September 26.2011 Breast Ultrasound 

The ultrasound of September 26,2011 is unremarkable. The "Breast Ultrasound Tech 
Sheet" indica~ that tM breast was scanned from approximately 11:00 10 7;00 as well as the 
axilla. Specifically, DO suspicious lymph nodes were detected. 

Dr. Jason Sidles interpreted the breast ultrasound as unremarkable. His Impression was as 
follows: 

Impression: No sonographlc abnormality Is identified in the area of left aXillary pain. 

Septembcr2S. 2012 CT Sean orChes! 

Approximately one year later, on September 25,2012,: p",+; 0'" t- had a CT scan of her 
chest for unrelated medical. issues. The CT scan demonstrates two prominent left axil\a!y lymph 
nodes which have relatively minima! fatty hila but _less than 1 em in short axis. Also visible is 
focal asymmetry of the breast parenchyma in the !eft upper ouIeT quadrant. 

Io November 2012, she again presented to the office of her primary are physician, 
complaining of her left breast. Dr. Simona!< ordered the mammogram of November 30, 2012 and 
ulttasound of November 30. 2012 as a result of this complaint. 

Noyember 30, 2!ll.4.Mammogram & Breast tittras0un4 

On my blinded review. the diagnostic mammogram of November 30, 2012 demQ!lStrates a 
marlced increase in tho number of microcalcifications, which now also involve at least the upper 
inner quadrant. There is also new focal asymmetry in the upper outer quadrant, corresponding to 
the largest area of microealcffications and to the area of suspicious caldficatiol1$ on the 
September 2011 mammogram. The left axillary lymph nodes appear larger and more numerous 
than on the September 2011 mammogmmand, inVwt, sppear larger than on the September 2012 
cr. 

The left lm:ast ultxasound of 30 November 2012, according to tho "Breast Ultrasound 
Tech Sheet" demonstrated "bypoechoic patches with cal.cifications seen throughout It. breast", 
The images confirm this appearance with the largest regions of abnormal breast parenchyma at 12 
and 2 o'clock. 

P c\ t-; e¥lt"" ,continued to have left breast complaints and was eva.lua!ed by Dr, Mary 
Brian on January Z8, 2013. Dr. Brian performed an in-office ccn:e biopsy which revealed high 
gl"Sde ductal ca.tci.t.lotna In situ. On February 22, 2013, Dr. Brian performed a left modified '"'
radical mastectomy and left s=tInel node biopsy. Subsequent pathology confirmed that p" tf£n( 

; had multlple positive lymph nodes (14 out of28) and she was diagnosed with mUItit'oeal 
Stage rue invasive ductal carcinoma-

" .. " ...... - . 
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STANDAlU>S OF CWE 

The standard of care for physicians inte!:preting radiological studies in patients such as 
P0t1'LWt+- tequires that the physicillll recognize the presence and significance of suspicious 

clusters of roio:ocalcificstions in breast tissue and recommend prompt biopsy. 

VIOLATIONS OF THE STANDARD OF CARE 
I I 

My review of the medical records and radiological studies related to P'i -r-r <Wl , § care 
Jeads me to conclude that. based on reasonable medical probability, Dr. Jason Skiles feU below 
the applicable standards of care in his treatment of· 'P<' 114"'-1- by failing to appreciate the 
presence and significance of the suspicious microcalci.fications in the left breast. Futtb.e:r, it is my 
opinion thaI Dr. Skiles fell below the applicabJe standards of care by failing to iD:n:nediate1y 
recommend biopsy of the concerning breast t:issu.e. 

Under the definitions listed above. I must conclude tImt Dr. Skiles was negligent in his 
care and treatment of f c,,1r. ~'\- related to his September 2011 interpretation of the digiW 
mammogram for these n=ons. Had Dr. SkUes acted within applicable standards of care, be 
would have recommended prompt biopsy of the left breast which would have most likely resulted 
in the breast cancer being diagnosQd and treated before spreadil!g to the lymph nodes. 

APPROPRIATE PATIENT CAM 

In order to comply with applicable standards of cate, Dr. Skiles should have recoll!lized 
and appreciated that the September 22, 2011 mlllttt1'logram demonstrated a higbly suspicious 
cluster of IllicrocalcificatiODS in the upper outer quadtant of the left breast. The presence of 
adjacent;groups of Illicrocalcifications sbould have raised the po<ISibility of lIlultifocal disease in 
his mind. These findings warraoted II r=dati<)n for prompt biopsy. BI-RADS 4c, which 
Dr. Skiles should have recommended. 

Unfortunately. Drs. Skiles failed to take these actions, thereby proximately causing an 
UIIIICCeSSIUY extended delay in the diagnosis and treatment of p<>tl<'dl:r- breast cancer. 

CAUSATION & DAMAGES 

It Is my opinion beyond II zeasonahle mediad probability, based on my training and 
education and experi.ellce, that the negligent acts lIIld omissions of De. Skiles outlined above were 
each a proximate cause of: p".t) e"'r-'$: . injury and rotated sequelae. 

, 
Specifically, the failures orDr. Skiles to identify and report the abnormalities in: pa·h e.vt' S 

left breast resulted in an cxteoded delay in diagnosis and treatment oiher disease. The 
basis for this opinion is that if the abnormalities were correctly ideotified, described. and re-ported 
to the ordering physician with a recommendation for biopsy, men a biopsy of the left breast would 
have been performed, the diagnosis of breast cancer would more likely than not have been 
reached wilbin days following the reporting olthc ~$). and decisions regarding 
defi.nitivc care would more likely than not have been made within days following the reporting of 
the mammogram(s) mtber than in 2013. 
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In sum, it is my opinion beyond a reasonable medical probability, based on my trail)mg and 
education and experience, that Dr. Jason Skiles was negligent in his care of patted ' 
Further, it is my opinion that each of these acts and omissions of negligence was a proximate 
cause of her injury and its sequelae. 

r hold these opinions to a reasonable degree of medical certainty. I reserve the right to 
extend or amend these opinions as additional ma!erials become available for my review • 
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BXPERT OPINION OF PETER D. De IPOLYl, M.D. 

This report is written at the request of The Girards Law Finn and is written in order to 
comply with Texas Civil Practices & Remedies Code § 7H51. I have been informed that 
subsection (k) of the statute provides that an expert opinion prepm:d under this law is not 
admissible in evidence by any party; shall not be used in a deposition, trial, or other proceeding; 
and shall not be referred to by any Defendant during the course of any proceeding in this case. All 
opinions expressed herein are bssed upon reasonable medical probability. 

I have teviewed the medical care given to ~ p'*' "'''''-t' during the time period from 
September 2011 to present by Fossil Creek Family Medical. Dr. David Simonak, Dr. Jonathan 
Snead, Texas Breast Specialists, Dr. Mary Brian, Dr. Jason Skiles, Dr. Renita Butler. and Texas 
Health Harris Methodist Southlake Hospital. I have also been provided with the Expert Opinion 
of:Jeffrey B. Mendel, M.D. ss well ss the Expert Opinion ofSuraj Achar, M.D. 

°PAuFICATIONS 

I am a physician licensed to practice medicine by the Slate oiiTexas. I received the MD 
degree at Boston University School of Medicine in Boston, Massachusetts. Thereafter,l 
completed an Internship In Straight Surgery at Ben Taub General Hospital in BOllSton, Texas. I 
completed a two year Residency in General Surgery at Baylor College of: Medicine Affiliated 
Hospitals in Houston, Texas followed by an additional three year surgical Residency at ChriS\us 
St. Joseph Hospital in HOllSton, Texas. Subsequently, I completed a Fellowship in Surgical 
Oncology at the Stehlin F oWldation for Cancer Research. I am board certified by the AmeriCan 
Board ofiSurgery. Since 1973. I have served as a member of the Surgical Staff at ehristtts St. 
Joseph Hospital. Likewise, since 1974. I have served 8S the Associate Scientific Director for the 
Stehlin Foundation for Cancer Research. I have continuously been involved in the practice of 
medicine at all times relevant hereto. My curriculum vitae is attached hereto. and further outlines 
my training, education, and experience. 

In my current practice, I see patients complaining of breast pain. I have 
performed/documented physical examinations on such petients, ordered manunograrns for slICh 
patients, and managed their follow-up when indicated. I routinely review such stndies, follow up 
on such studies, and use the results of studies to care for patients. In doing so. I have significant 
experience in recognizing the presence and significance otisuspicioUll clusters of: 
microcalclficatlons in breast tissue prior to any surgery. I have performed surgery on numerous 

. patients who have had abnonnal mammograms such as Sara Krahulec. I am intimately familiar 
with the Interpretation of:mammograms, the communication to the patient of,the results of, 
mammograms, and proper m<)thods offollowing up on such mammograms. 'The standard of care 
related to the communication of, and follOwing up on, abnormal mammogram results is precisely 
the same for family medicine doctors, oncologists, and surgical oncologists. r am familiar with 
the standard oficare as it applies to physicians regarding these issues. Throughout my career, 
have cared for patients with breast cancer, from ductal carcinoma in situ (DCIS) to invasive 
cancer. I am intimately familiar with the methods of diagnosing these cancers, the treatments 
they require, and the prognosis that each carries. I have personally performed biopsies ofbreast 
tissue, partial mastectomies, total mastectomies, sentinel node biopsies, and lymph node 
dissections. 

Page I 
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And finally, throughout my career I had occasion to serve on the Patient Advocacy, 
Quality Jmprovement, Utilization Review & Quality Ms\ll'8llCe, and Executive Committees at 
Christus St. Joseph Hospital. I served in similar roles throughout my clinical private practice with 
Surgical Orn;ology Consultants of Houston. As such, I have experience in fonuulating and 
reviewing policies and procedures regarding the reporting of abnormal test results, in both at the 
hospital and private practice clinic setting. I am familiar with the standards of care regarding the 
same. All opinions expressed in this report are based on reasonable medical probability. 

I understand that in Texas, "negligence", when used with respect to a physician, means the 
failure to use oidinary care; that is, doing that which a physician of ordinary prudence would not 
have done under the same or similar circumstances. or failing to do that which a physician of 
otdlnary prudence would have done under the same or similar circumstances. 

I understand that in Texas as to a physician, "ordinary care" 1Ue1lllll that degree of care 
which would be used by a pbyslcian of ordinary prudence under the same or similar 
circtuIlstances. 

I und.erstand that in Texas, "negligence", when used with respect to a medical practice, 
means the failure to use ordinllljl care; tbet is, doing that which a medical practice of ordinary 
prudence would not have done under the same or similar circumstances, or failing to do that 
which a medical practice of ordinary prudence would have done under the same or similar 
circumstances. 

I understand that In Texas as to a medical practice, "ordinllljl care" means that degree of 
care which would be used by a medical practice of ordinary prudence under the same or similar 
circumstances. 

r understand that in TCK8s, "proximate cause" means that cause that was a substantial 
factor in bringing about an event, and without which cause sucb event would not have occurred. 
In order to be a proximate cause, the act or omission complained of must be such that a physician 
using ordinary care would have foreseen that the event, or some similar event, might reasonably 
result therefrom. I understand that there may be more thao one proximate cause of an event. 

PATIENT IDSTQRX 

In September 2011, pet ti tV'-'1' " a 33 year old female, presented to Fossil Creek Family 
Medical Center, P .A. complaining ofleft sided breast pain. On September 19, 20 II, Brenda 
Wilmore, FNP saw pttf<?VIr for these complaints. No physical exam of the breast was 
perfonned or documented. However, Dr. David Simonak ordered a screening manunogram for 
these complaints. which was perfurou:d September 22, 2011. 

Dr. Jason Skiles interpreted the marmnograrn, and described "scattered punctuate benign 
appearing calcificatlons" in the left breast. He further described "some clustering of calcifications 
in the upper onter quadrant of the left breast." His Impression was as follows; 
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Improsslon: Indeterminate microCIIl¢lllCations In tho lort breast. probablY benign. A fo"ow-up $!\Idy is 
recomm .... d.d In 310 6 months. Computer-aided detection was ulRizad. 

BI.RADS category 3 : ProbablY benign flnding(s). 

No one at Fossil Creek FamIly Medical Center, P.A., including Dr. Simona\(, conununicated or 
explained the results o£the almormal mammogram to Pt<t, uct- . No follow-up study Was 
recommended or occurred 3-6 months later. Fossil Creek Family Medical Center, P.A. did not 
have or enforce a policy or procedure that assured that pert! <!Ai's mammogram results were 
communicated directly to her, and that the follow-up study occurred within the recommended 3-6 
months. No follow-Up study was performed for more than 14 months; no biopsy was performed. 

lnstead, \Jan t'1'tt continued to have left breast complaints and was eventually seen by Dr. 
Mary Brian on January 28, 2013. Dr. Brlao performed an in-office core biopsy which revealed 
high grade ductal carcinoma in situ. On February 22, 2013, Dr. Brian perfurmed a Left modified , 
radical mastectomy and Left sentinel node biopsy. Subsequent pathology confirmed thatpccn.eA 'I 

had multiple positive lymph nodes (14 out of28) and she was diagnosed wilh mullifocal 
Stage mc invasive ductal carcinoma. 

Radiologist Dr. Jeffrey Mendel perfurmed a blinded review of the September 22,2011 
mammogrnm as follows: 

On my blinded review, the mammogl'<ml demonstrates m1crocalclficatio/lS clustered in the upper 
ouler quadrant of the left breast. These are principally in the mid portion of the breasl but Some 
are noted to extend more posteriorly. These calcifications are lUlled on the magnified, focally 
compressed views to be both amorphous and pleomorphic without associoted mass or 
architectural distortion. Additionally, there are scattered groups of <mlorphous 
microcaiciflcarions in adjacen/ portions of the same quadrant. There are a few lymph nodes 
visible in lhe left axilla on the oblique view and nol on Ihe right. The largest is less than 1 em in 
short axis and retains afotty notch although It appears relatively dense. There are virtually lUI 

microcalciflcatlons in the right brerut. 

Dr. Mendel states that September 22, 2011 manunogram demonstrated a highly suspicious cluster 
of microcalciflcatlons in the upper outer quadrant of the left breast, and that tbe presence of j) tI:h~ 
adjacent groups of microcalcificatious raises the possibility of multi focal disease. He conclulJes 
that Dr. Jason Skiles fell below the applicable standards of care in his treatment of. 
by: 1) falling to appreciate the presence and significance of the suspicious microcalciflcations in 
tbe left breast, and 2) by failing to inunecliately recommend biopsy of the concerning breast 
tissue. 

STANDARDS OF CARE 

1. The standard of care for physlclaos Interpreting radiological studies in patients such as 
i"ccti "'" \' . requires that the physician recognize the presence and significance of suspicious 

clusters of microcalciflcations in breast tissue and recommandprompt biopsy. 

Page 3 

9 of1610121201l10:27:53AM [Certal DaylgttTlmel 

129 



10-02-'13 10:07 FROM- 2143469532 T-461 P0010!0016 F-656 

2. The standard of care for a physician treating a patient complaining of breast pain such as 
PC{~ 0(:\"'- reqnires that the physician complete and docwnent a thorough physical 

examination OD the breast and lymph nodes. Further, the standard of care further requires that the 
physician communicate the results of abnormal manunograms to the patient directly, make certain 
that the patient understands the results of the mammograms, and assure that any recommended 
follow-up studies occur within the appropriate time frame. 

3. The standard Dfeare further requires that the entity/medical practice have and enforce 
adequate policies and procedures to assure that: a) all physlcianslhealth care providers perform 
and document a thorough physical examination on the lymph nodes and breast for patients 
complaining ofbrcast pain; b) mammogram results are conununicated directly to the patient; and 
c) recommended follow-up studies occur within the appropriate time frame. 

YIOLATIONS OF TIlE STANDARD OF CARE 

1. My review of the medical records and radiological studies related to vtcH ."J1,:, !:are 
leads me to conclude that, based on reasonable medical llfObability, Dr. Jason Skiles tell below 
the applicable standards of care In bis treatment of fX'n~ by failing to appreciate the 
presence and significance of the suspicious microcalcificatiOIl8 in the left breast Further, it is my 
opinion that Dr. Sidles fell below the applicable standards of care by failing to immediately 
recommend biopsy of tbis concerning breast tissue. Under the definitions listed above, I must 
conclude that Or. Skiles was negligent in his care and treatment of eali'£A +-, 

2. My review of the medical records and materials related to' P",,-tl,M+'s care leads me 
to conclude that, based on reasonable medical probability, Dr. David Simonak fell below the 
applicable standerds o!\care in his treatment of;' pcvi-I £I\'r ; by failing to complete and 
document a thorough physical examination o!\ber bresst and lymph nodes. In the event his nurse 
practitioner saw his patients, Dr. Simonak failed to assure that his nurse practitioner completed 
and documented a through physical examination of the breast and lymph nodes. Dr. Simonak 
also fell below the standard of care by failing to communicate the results of the September 22, 
2011 mammogram to P"l1U'<-r ;:lirectly, failing to make certain that pa'fie.4 
understood the results ofithe mammogram. and assure that the recommended follow-up in 3-6 
months. Under the definitions listed above, I must conclude that Dr. Simonak was negligent in 
his care and treatment of' P let-; &. 't . 

3. My review of the medical records and materials related to pct/ye,,,J's' care leads me 
to conclude that. based on reasonable medical probability, Fossil Creek Family Medical Center, 
P.A. fell below the applicable standards of care in its treatment of,: 'Pet f'" 4>\riJy failing to 
have and enforce adequate policies and procedures to assure that Dr. Simona1\: and FNP Wilmore 
perfonned and documented a thorough physical examination of pit n .e.m lymph nodes and 
breast when she presented complaining of breast pain. Further, Fossil Creek Family Medical 
Center, P.A. fell below the applicable standards oficare by falling to have and enforce policies and 
procedures assuring that pe\ n u·d- abnonnal mammogram results were communicated 
directly to her, and that the follow-up studies occur within the recommended 3-6 months. Under 
the definitions listed above, I must conclude that Fossil Creek Family Medical Center, P.A. was 
negligent in its care and treatment or.~ pttfi .e;,.,'t- • 
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APPROPRIATE PATIENT CARE 

The results of the September 22, 20) I mammogram were clearly abnonnal. Dr. Mendel 
observed that the mammogram demonstrated a highly suspicious cluster of microcalcifications in 
the upper outer quadrant of the left breast. and that the presence of adjacent groups of 
microcalcificatiollll raised the possibility of multifocal disease. In order to meet the minimal 
standards of care, Dr. Skiles should have recognized that Ihis cluster of suspIcious 
microcalcifications in the left breast had a high probability of being cancerous and immediately 
recommend biopsy of-the concerning breast tissue. 

Dr. Simonak ordered the September 22, 2011 screening mammogram and ultrasound in 
response to fX<fi LA-t'"" ; breast pain. As such, he was clearly aware of these complaints and 
should have perfonned and documented a complete physical exarnlnation of her breast and lymph 
nodes. He did not, and he also failed to assure that FNP Wilmore completed and documented a 
through physical examination ofth.e breast and lymph nodes. The failure to conduct and 
document a physical eKamination prevented healthcare providers from being aware of the clusters 
of.abnormal tissue in p" '"'eAt'::. ,left breast. much less tracking its size/appearance over time. 
Most important. Dr. Simonak should have collUtlunicated the aooonnal results of the September 
22,2011 mammogram to ;::cd-''''''''+- directly. made certain that she undenrtood these results, 
and assured that sbe had the recommended follow-up studies in 3-6 montha. In fact, he could and 
should have ordered the follow-up study immediately so that it could have been scheduled within 
the recommended time period. Hnd appropriate care been rendered, more likely than not, . j5<" tie",,,i-
, , wouW have received the recommended follow-up studies. the changes in the 
size/appearance of the abnormal breast tissue noted, and the diagnosis ofbreasl cancer would 
have been reached much sooner than it was made. 

Fossil Creek Family Medical Center, P.A. should have had and enforced adequate policies 
and procedures in place to assure that Dr. Simonak and FNP Wilmore perfonned and documented 
a thorough physical examination of' P"i'i "",t- ,lymph nodes and breast when she presented 
complaining of breast pain. Worse still, Fossil Creek Family Medical Center, P.A. should have 
had and enforced policies and procedures assuring that' ?a.+i mi'S ',mammogram results were 
commWlicated directly to her. and that the fullow-up studies occur within the recommended 3.6 
months. This would have been a simple matter of flagging her chart. and following up with a 
phone call or letter. 

CAUSATION & DAMAGES 

It is my opinion beyond a reasonable medical probability. ba5ed on my training and 
education and experience that the negligent aetslomissions of Dr. Skt1es, Dr. Simonak and Fossil 
Creek Family Medical Center, P.A. outlined above were each a proKimate cause of her injuries 
and resulted in an eKtended delay in diagnosis and treatment of' )""1""1 e",,~'$ ,breast cancer. 

Had Dr. Skiles properly reconunended a biopsy following the September 22. 2011 
mammogram, more likely than not a Fine Needle Aspiration Biopsy (FNAB) or Core Needle 
Biopsy (CNB) would have been perfonned within a short period. In fine needle aspiration biopsy 
(PNAB), the physician uses a very thin needle attached to II syringe to withdraw a small amount 
of tissue from the suspicious area. In core needle biopsy, a slightly larger, holloW needle iSll8ed 
to withdraw small cylinders (or cores) of.tissue from the aboormal area in the breast. FNAB and 
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CNS are most commonly done in the doctor's office with local anesthesia. The tissue samples 
are then sent to a lab, where a pathologist examines them under a microscope to detennine if they 
show cancer. 

Both FNAB and CNB are sensitive/accurate in terms of.diagnoslng breast cancer, certainly far 
greater than 500/0. In fact, the sensitivity rate of large-core needle biopsy for the diagnosis of 
breast cancer has been shown to be in the 95% + range. Had an }'NAB or CNB been perfonned 
shortly after the 2011 mammogram, more likely than not, It would have resulted in pli: t, "'<VI
beintj diagnosed with ductal carcinoma in situ, or DCrS. rather than Invasive cancer. 

LJkewise, had Dr. Simonak or Fossil Creek Family Medical Center. P .A. told their patient that she 
needed a follow-up study in 3-6 months, or followed up as noted above, it is probable thatVc<t1 ud-

would have had the follow-up mammogram and resulting recommendation for biopsy . 
In my experience, very rarely do patient who know that they might have cancer fail to follow up. 
In any case, more likely than not, had an FNAB or CNB been perfonned 3-6 months following 
the 2011 mammogram been perfonned, it too would have resulted in ' P'" '1-1 eA;t; being 
diagnosed with nelS rather than invasive cancer. 

nels refers to a cancer started in a duct (the tube that carries the milk from the lobule to the 
nipple) that has not spread to the nearby breast tissue or other organs.) DClS is the most treatable 
fonn of breast cancer that carries the best prognosis. Had [)0M""" t ' 'been properly diagnosed 
shortly after the mammogram, or shortly after the recommended follow-up period. her treatment 
would have most likely been lumpectomy with radiation or mastectomy surgery. Chemotherapy 
is not required for DCIS, and, ~ fI ""-"T'S prognosis would have been excellent. By 
definition, there is no risk of distant recurrence since the cancer is noninvasive. For women 
having lumpectomy with radiation, the risk oflocal recul1'Cllce rllllges from 5-15 percent. For 
women having mastectomy. the risk of local recurrence is less than 2 percent. Large clinical 
trials. conducted by the National Surgical Adjuvant Breast and Bowel Project, show that the 
overall I S year survival rate exceeded 85%, with the incidence oC death from b1east cancer less 
than 5 percent. Quite simply, with timely follow-up exams and biopsy, />tlti ev..t- would 
likely not have required chemotherapy andlor died from breast cancer. 

Because Or. Skiles, Dr. Simonak, and Fossil Creek Family Medical Center, P.A. failed to provide 
timely/proper follow-up and care, ptel] 0Y\ '\ ~ breast cancer was not diagnosed and treated 
befure it spread. Pathology following her Febmary 2013 surgery revealed multiple positive 
lymph nodes (14 oul of28) and she was diagnosed with multifocal Stage mc invasive ductal 
carcinoma. The treatment and prognosis for this cancer is vastly different than DCIS. Treatment 
for multifocal Stage mc invasive ductal carcinoma involves modified radical mastectomy 
surgery (removing the whole breast that has cancer, many of the lymph nodes under the arm, the 
lining over the chest muscles. and often part 06 the chest wall muscles) followed by radiation 
therapy (using high-energy x-rays or radiation to kill CIlIIcer cells or keep them from growing) and 
chemotherapy (using drugs to stop the growth of,eancer cells, either by killing the cells or by 
stopping them !rom dividing.) Based upon the most recent numbers published by the National 
Cancer Data Bsse, pc<f\ ~t- has a less than 50% chance of surviving 5 years, even with the 
best treatment available. 
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In sum. it is my opinion beyond a reasonable medical probability. based on my training and 
education and experience. that Dr. Jason Skiles, Dr. David Simonak and Fossil Creek Family 
Medical Center, P.A. were negligent in their care of " po.:h ~ Further. it is my opinion that 
each of these acts and omissions o£negligence was a proximate cause of her injury and its 
sequelae. 

I hold these opinions to a reasonable degree of medical certainty.l reserve the right to 
extend or amend these opinions as additional materials become available for my review. 

Sincerely yours, 
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request that they be permitted to participate in same.   
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STATEMENT OF THE CASE 

 

Nature of the case:  Appellees sued Appellants for medical malpractice and seek damages 

caused by their negligence.   

Course of proceedings and Trial court disposition:  On September 10, 1013, Appellees, filed 

their Original Petition, Request for Disclosure, Request for Production,  Chapter 74 expert 

reports and CVs of Suraj Achar, M.D., a family practitioner, and Jeffrey Mendel, M.D., a 

radiology physician, and Motion to Approve Expert Reports/CVs in the 141
st
 District Court of 

Tarrant County, Texas against Appellants.  (CR 5-69).  Appellees alleged that Appellants were 

both directly and vicariously negligent in its treatment and care of S. K.  (CR 5-69.)    On 

October 1, 2013, Appellants David Simonak, M.D & Fossil Creek Family Medical Center filed 

their Objections to Plaintiffs‘ Motion to Approve expert Reports and CVs. (CR 137-205). On 

October 2, 2013, Appellees filed the Chapter 74 expert report/CV of Peter D. de Ipolyi, M.D. 

(CR 124-136).  Appellants Jason Skiles, M.D., Consultants in Radiology, P.A., Appellants David 

W. Simonak, D.O. and Fossil Creek Family Medical Center filed objections to the sufficiency of 

Suraj Achar, M.D, Jeffrey B. Mendel, M.D. and Peter D. De Ipolyi, M.D.‘s reports. (CR 137-

205, 206-273, 274-276).     

 On February 25, 2013, the Honorable trial court overruled the objections and denied 

Appellants‘ motion to dismiss. (CR 299-300) .  Meanwhile, the discovery is stayed and Plaintiffs 

are at risk for losing needed discovery information due to the passage of time.  
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ISSUE PRESENTED 

1. Did the Trial Court Properly Exercise Its Discretion by Overruling Appellants‘ 

Objections to Appellees‘ Expert Reports  and Denying their Motion to Dismiss Because 

the Reports Constitute a Good Faith Effort to Comply With the Requirements of  

§ 74.351? 
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STATEMENT OF FACTS 

 

On September 19, 2011, S. K. presented to Fossil Creek complaining of breast tenderness 

and pain.  She was seen by Brenda Wilmore, FNP.  No physical examination was performed.  S. 

K.‘s primary care physician, Dr. Simonak referred her for a breast mammogram and ultrasound.   

On September 22, 2011, the mammogram was performed and interpreted by Dr. Skiles.  The 

mammogram showed a highly suspicious cluster of microcalcifications in the upper outer 

quadrant of the left breast, with adjacent groups of microcalcifications raising the possibility of 

multifocal disease.  These abnormal findings should have led Dr. Skiles to recommend prompt 

biopsy, but he did not.   Instead, Dr. Skiles reported ―indeterminate microcalcifications in the left 

breast, probably benign‖ and recommended a follow-study in 3-6 months.  The mammogram 

report was sent to Dr. Simonak at Fossil Creek, but neither Fossil Creek nor Dr. Simonak 

communicated the abnormal results to S. K. or informed her that a follow-up study should be 

done within 3-6 months.  No follow-up study was ordered or scheduled.  No biopsy of the breast 

tissue was performed. 

S. K. continued to have left breast complaints, and eventually saw breast specialist Dr. 

Mary Brian on January 28, 2013.  Dr. Brian performed an in-office core biopsy which revealed 

high grade ductal carcinoma in situ.  On February 22, 2013, Dr. Brian performed a left modified 

radical mastectomy and left sentinel node biopsy.  Subsequent pathology confirmed that the 

cancer had spread to the lymph nodes, and she was diagnosed with multifocal Stage IIIC 

invasive ductal carcinoma.   

As a result of the invasive cancer, she has had to undergo chemotherapy and radiation 

therapy.  Her prognosis is now very poor. 
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SUMMARY OF ARGUMENT 

The Trial Court did not abuse its discretion by overruling Appellants‘ objections to the 

three expert reports.  Under settled case law, expert reports are sufficient for purposes of Chapter 

74 when they provide a fair summary of the expert‘s opinions regarding the applicable standards 

of care, defendant failed to meet the standards, and causation.  See Baylor Univ. Med. Ctr. v. 

Rosa, 240 S.W.3d 565, 570 (Tex. App. – Dallas 2007, pet. denied) (expert reports are to be read 

together).  The reports are very detailed and very specific.  The Appellants were identified by 

name or collectively where appropriate, the experts are qualified by expertise, experience, 

education, and knowledge, each individual defendant is linked to the applicable standard of care, 

each individual defendant is identified in connection with how that standard was breached, and 

Drs. Achar,  De Ipoly,  and Mendel connect everything together for purposes of causation.  All 

reports detail the links between the Appellants‘ negligence and S. K.‘s injuries, and when the 

reports are read together, as required, they sufficiently address causation.  The trial court 

properly concluded that Appellant‘s objections were meritless, similar to this Court‘s decision in 

a very similar case, Polone v. Shearer, 287 S.W.3d 229 (Tex.App.—Fort Worth  2009, no pet.). 

In fact, the similarities between the instant case and Polone are so striking that one wonders why 

this appeal should not be deemed completely frivolous and brought in bad faith - and treated 

accordingly.  

In the alternative, should the Court conclude that the reports are somehow insufficient 

under section § 74.351, the Court should exercise its authority to grant a thirty-day extension to 

cure any deficiencies. 
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ARGUMENT 

A.  Standard of Review 

Courts of appeals ―apply an abuse of discretion standard in reviewing a trial court‘s 

decision‖ with respect to Chapter 74 expert reports.  See  American Transitional Care Ctrs. of 

Tex., Inc. v. Palacios, 46 S.W.3d 873, 875 (Tex. 2001); see also Bowie Mem'l Hosp. v. Wright, 

79 S.W.3d 48, 53 (Tex. 2002) (―we review a trial court's decision about whether a report 

constitutes a good-faith effort to comply with the Act under an abuse-of-discretion standard‖); 

Kelly Ryan Cook, P.A. v. Spears, 275 S.W.3d 577, 579 (Tex. App. – Dallas 2008, no pet.)  A trial 

court abuses its discretion when it acts arbitrarily or unreasonably without reference to any 

guiding rules and principles.  Walker v. Gutierrez, 111 S.W.3d 56, 62 (Tex.2003).  ―When 

reviewing matters committed to the trial judge‘s discretion, an appellate court may not substitute 

its judgment for that of the trial judge.‖  Baylor University Med. Ctr. v. Rosa, 240 S.W.3d 565 

(Tex. App. – Dallas 2007, pet. denied).  Under § 74.351:   

 The reports cannot each be read in isolation, as Appellants suggest by attacking the 

reports individually.  They must be read together in determining whether the 

requirements of Section 74.351 have been met.  Rosa, 240 S.W.3d at 570. 

 The reports collectively must inform the defendant of the specific conduct called into 

question and provide a basis for the court to conclude the claims have merit.  The reports 

are not to be judged by the standards of a summary judgment hearing and are not 

required, at this stage of the proceedings, to meet the Daubert/Robinson test for 

admissibility at trial.  Christian Care Centers, Inc. v. Golenko, 328 S.W.3d 637, 641 
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(Tex. App. – Dallas 2010, n.p.h.); American Transitional Care Centers of Texas, Inc. v. 

Palacios, 46 S.W.3d 873, 879 (Tex. 2001).     

At this stage of the proceedings, the expert reports are not to be measured by whether or 

not they are trial-worthy.  Under Civil Practice & Remedies Code § 74.351:  

To constitute a good faith effort to comply with the statutory requirements, an 

expert report must inform the defendant of the specific conduct called into 

question and provide a basis for the trial court to determine that the claims have 

merit.  It does not need to marshal all of the plaintiff's proof, but it must include a 

fair summary of the expert's opinion on each of the elements identified in the 

statute: the applicable standard of care, the breach or deviation from the standard 

of care, and the causal relationship between the breach and the injury. 

 

Golenko, 328 S.W.3d at 647.   

Point I  The Trial Court Properly Exercised its Discretion by Overruling Appellant’s 

Objections to the Expert Reports Because the Reports Constitute a Good 

Faith Effort to Comply With the Requirements of § 74.351 and Provide a 

Fair Summary of the Experts’ Opinions Regarding the Standards of Care, 

Breach of Those Standards, and Causation.   

 

 The trial court properly exercised its discretion in rejecting the challenges made to the 

reports because the reports constitute an objective good-faith effort to comply with § 74.351, 

providing a fair summary of each expert‘s opinions regarding the applicable standards of care, 

how Appellant‘s conduct failed to meet those standards, and causation.  

A.  An Expert Report is Sufficient Under § 74.351 When it Provides a 

Fair Summary of the Expert’s Opinions Regarding the Applicable 

Standards of Care, Defendant’s Failure to Meet the Standards, and 

Causation. 

 

The Court should affirm the trial court‘s conclusion that the expert reports met the 

standards imposed by Civil Practice & Remedies Code § 74.351.  To constitute a valid report 

under § 74.351, the expert report must provide a -- 

fair summary of the expert‘s opinions as of the date of the report regarding 

applicable standards of care, the manner in which the care rendered by the 
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physician or health care provider failed to meet the standards, and the causal 

relationship between that failure and the injury, harm, or damages claimed. 

 

Tex. Civ. Prac. & Rem. Code §74.351(r)(6).  Appellees‘ experts are not required to use ―any 

particular ‗magic words‘‖ to pass muster under the statute.  Wright, 79 S.W.3d at 53 (Tex. 2002).  

Instead, when a plaintiff timely files an expert report and a defendant objects to the report and/or 

seeks dismissal because of the report‘s purported inadequacy, the trial court may grant the 

motion ―only if it appears to the court, after hearing, that the report does not represent an 

objective good faith effort to comply with the definition of an expert report in Subsection (r)(6).‖  

Tex. Civ. Prac. & Rem. Code § 74.351(l) (emphasis added).  Accordingly, this Court may not 

grant a motion to dismiss or sustain objections to the sufficiency of the report when presented 

with such a good faith effort.   

 Plaintiffs may satisfy their statutory requirements by filing reports from multiple experts.  

―Nothing in this section shall be construed to mean that a single expert must address all liability 

and causation issues with respect to all physicians or health care providers or with respect to both 

liability and causation issues for a physician or health care provider.‖  Tex. Civ. Prac. & Rem. 

Code § 74.351(i); see also Packard v. Guerra, 252 S.W.3d 511, 527 (Tex. App. – Houston [14th 

Dist.] 2008, pet. denied); Palafox v. Silvey, 247 S.W.3d 310, 314 (Tex. App. – El Paso 2007, no 

pet.).  Accordingly, the Court must read reports from multiple experts together in determining 

whether the Chapter 74 standards have been satisfied. The Court must not, as Defendants 

suggest, look to information outside the four-corners of those reports to determine their 

adequacy. In this case, the reports collectively provide the required information under Chapter 

74. 
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B. The Reports Sufficiently Establish the Qualifications of the Experts to 

Opine Regarding the Standard of care Applicable to Appellants, 

Breaches of the Standard of Care, and Causation.   

 

All experts are qualified to give an opinion regarding the standard of care applicable to 

them.  Under § 74.401(a), a person may qualify as an expert with respect to medical standards of 

care when the person: 

(1)  is practicing medicine at the time such testimony is given or was 

practicing medicine at the time the claim arose; 

 

(2)  has knowledge of accepted standards of medical care for the diagnosis, 

care, or treatment of the illness, injury, or condition involved in the claim; 

and 

 

(3)  is qualified on the basis of training or experience to offer an expert 

opinion regarding those accepted standards of medical care. 

 

Tex. Civ. Prac. & Rem. Code § 74.401(a).  A court may also consider whether the witness is 

board certified in an area relevant to the claim and whether the physician is actively practicing 

medicine in areas relevant to the claim.  Tex. Civ. Prac. & Rem. Code § 74.401(c).  

When evaluating an expert‘s qualifications under Chapter 74, ―the proper inquiry 

concerning whether a physician is qualified to testify is not the physician‘s area of practice but 

the stated familiarity with the issues involved in the claim before the court.‖ Concentra Health 

Serv., Inc. v. Everly, 2010 WL 1267775, *4 (Tex. App. – Fort Worth 2010, no pet.).  A physician 

with practical knowledge of what is customarily and usually done under the circumstances 

confronting the defendant is competent to testify.  Id.  The reports and CVs here reveal highly 

qualified physicians experienced in the fields in which they offer opinions. 

With respect to causation, the report of Peter DeIpolyi, MD shows his qualifications and 

that but-for Defendants‘ negligence: 1) the cancer  would have been confined to a DCIS state 
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rather than an invasive cancer state, 2) the patient would most likely have had a lumpectomy 

rather than a mastectomy, 3) the patient would have had no residual risk of distant recurrence, 4) 

the patient would not have undergone chemotherapy, and 5) the patient would not have had the 

cancer spread to other parts of her body.  The report also establishes that the negligence changed 

the patient‘s survival rate from 85% survival at 15-years to a less than 50% survival at 5-years. 

This is far more causation data than was necessary to overrule defendants‘ objections in Polone. 

This court should follow Polone and affirm the trial court. The distinction that Defendants here 

attempt to draw between the instant case and Polone is nonsensical and should be rejected. 

Alternative Request for Thirty-Day Extension 

 Should the Court find the reports deficient, the Court should grant an extension under  

§ 74.351(c).  See Leland v. Brandal, 257 S.W.3d 204, 207 (Tex. 2008); Ogletree v. Matthews, 

262 S.W.3d 316 (Tex. 2007).  The reports represent a good faith effort to comply with the 

statute.  If the Court does not agree, Appellees request the Court grant a thirty-day extension to 

cure any deficiency.  Indeed because the reports are, if deficient, clearly not ―absent,‖ the only 

appropriate remedy is a thirty-day extension to cure the deficiencies. 

CONCLUSION AND PRAYER 

 FOR THESE REASONS, Appellees ask this Court to affirm the trial court‘s order 

denying Appellant‘s motion to dismiss and overruling its objections to the expert reports and 

remand this case for trial, or in the alternative grant a 30-day extension to cure any deficiencies, 

and grant Appellees such further relief to which they are justly entitled.   
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EXPERT OPINION OF SURAJ ACHAR, M.D. 

This report is written at the request of The Girards Law Firm and is written in order to 
comply with Texas Civil Practices & Remedies Code § 74.351. I have been informed that 
subsection (k) of the statute provides that an expert opinion prepared under this law is not 
ac1missible in evidence by any pOTty; shall not be used ill i;l Utoposition, trial, or other proceeding; 
and shall not be referred to by any Defendant during the course of any proceeding in this case. All 
opinions expressed herein are ba~ed npon reasonable medical probability. 

I have reviewed the medical care given to during the time period from 
September 2011 to present by Fossil Creek Family Medical, Dr. David Simonak, Dr. Jonathan 
Snead, Texas Breast Specialists, Dr. Mary Brian, Dr. Jason Skiles, Dr. Renita Butler, and Texas 
Health Harris Methodist Southlake Hospital. I have also been provided with the Expert Opinion 
of Jeffrey B. Mendel, M.D. 

Q!lALIFICATIONS 

I am a family physician licensed to practice medicine by the State of California. I 
received the MD degree at Buffalo School of Medicine at State University of New York. 
Thereafter, I completed an Internship and Residency in Family and Preventive Medicine at the 
University of California School of Medicine at San Diego. Subsequently, I served as a volunteer 
for the organization Doctors without Borders in Kenya. Following my term with Doctors without 
Borders, I took ajob as a clinician and faculty member oftlle Ventura County Family Medicine 
Residency. I also returned to San Diego, where I completed a Fellowship in Sports Medicine at 
UCSD. I am board certified in Family Medicine, with added qualifications in Sports Medicine. I 
h~ve continuously been involved in the practice of family Ill<:e.!il.'ine at all times relevant hereto. 

Since 2001, I have served as a Clinical Professor of Family and Preventive Medicine at 
the University of California School of Medicine at San Diego. J teach medical students, resident 
and fellows at the wliversity and I practice clinical family medicine. I have served as the Medical 
Director of the UCSD La Jolla Family and Sports Medicine for 5 years. Seventy percent of my 
time is spent rendering direct patient care, with the rest divided between teaching, research and 
administrative respOllsibililies. My teaching includes faculty supervision of the resident family 
medicine clinic. I have direct experience in formulating and reviewing the adequacy of, and 
compliance With, policies and procedw-es applicable to physj,;;iaJls nne.! touliLies providing family 
medical care. For the past five years, I have served on the Clinical Quality Assurance Committee 
at UCSD. Likewise, I have taught and lectured at nat;ol'l~l meetings on the family physician's 
obligations in ordering and following up on mammograms. My curriculum vitae is attached 
hereto, and further outlines my training, education, and experience. 

In my current practice, I see patients complaining of breast pain, axillary swelling and 
breast swelling aJld 1.ll<t~~t:S. I routinely order imaging studies of the breast including 
mammograms, ultrasound and follow-up studies, as indicated, for patients. r am. intimately 
familiar with the ordering of screening and diagnostic mammograms, th" cumITIunication to the 
patient of the results of mammograms, and proper methods of following up on such 
mammograms. I am familiar with the standard of ca.r!!! M it applies to family medicine physicia:M 
and family medicine practices regarding these issues. All opinions expressed in this report are 
based on reasonable medical probability. 
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I understand that in Texas, "negligence", when used with respect to a physician, means the 
failure to use ordinary care; that is, doing that which a physician of ordinary prudence would not 
have done ulll.ll:r lhe same or Similar circumstances, or fitiling to do that which a physician of 
ordinary prudence would have done under the same or similar circumstances. 

I understand that in Texas as to a physician, "ordinary care" means that degree of care, 
which would he med by a physician of ordinary prudcnce under th.e same or similar 
circumstances. 

I understand that in Texas, "negligence", when used with respect to a family medicine 
practice, means the failure to use ordinary care; that is, doing that which a family medicine 
practice of ordinary prudence would not have done under the same or similar circumstances, or 
failing to do that which a family medicine practice of ordinary prudence would have done under 
the same or similar circumstances. 

T lInderstand that in Texas as to a family medicine practice, "ordinary care" means that 
degree of care, which would be used by a family medicine practice of ordinary prudence under 
the same or similar circumstances. 

I understand that in Texas, "proximate cause" means that cause that was a suhstantilll 
tactor in bringing about an event, and without which cause such event would not have occurred. 
In order to be a proximate cause, the act or omission complained of must be such that a physician 
using ordinary care wuuld have foreseen that the event, or some similar event, might reasonably 
result therefTOm. I understand that there may be more th.an one proximate cause of an event. 

WIENT HISTORY 

At the time of the initial visit on 9/19111 for the chief complaint of "left axilla pain-feels like 
swollen lymph nodes x several weekS-Slight pain to the right axiIIa" was 33 year 
old. On this day she was seen by nurse practitioner Brenda Wilmore, FNP, Be. In the HPI 
(history ufpresent illness section) Brenda Wilmore noted "pain in the left axilla!breast, deep pain 
feels like "mastitis." Nurse practitioner Brenda Wilmore went on to perform a physical exam. In 
the neck section of the exam she checked for lymphadenop<tlhy. Although she examined and 
documented a detailed exam of her overall appearance, head exam, skin exam., eye exam, ear 
exam, oropharynx exam, neck exam, thyroid 1ll<~m, he.art exam, lung exam, extremities exam, and 
neurological exam she failed to document that she examined the chief areas of complaint the 
breast or the axilla. Her assessment repeated the complaint of "Pain. upper arm, pain in the left 
axillalbreast." She started an antibiotic Bactrim DS tablet. She also gave her a prescription for 
the pain, Ultram. She ordered a screening mammogram. She did not order a diagnostic 
mammogram. Despil<;: nul making a clear diagnosis nurse practitioner Wilmore does not 
document any consultation with her supervising physician. 

On 9/22/11 had a diagnostic mammogram despite the order for a screening 
mammogram above. The mammogram was ordered under the name of David Simonru{, MD. 
The mammogram was documented to have dense tissue with punctate calcifications involving 
only the left breast, the same side she had pain and swelling. The impression included 
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"indetenninate microcalcifications in the left breast, probably benign. A follow up study is 
recommended in 3 to 6 months." The study was categorized as BI-RADS 3. Dr. Simonak or NP 
Brenda Wilmore did not sign the copy that was provided to me. 

On 9/23111 NP Wilmore generated a telephone encounter where she is noted that 
neened an ultrasound of the left breast. On 9/26111 had an Ultrasound of her left 
breast and axillary region, which was read as normal. 

On 10/06/11 Eric Wroten saw her for a post-op visit. She was seen also on 10/25/11 also for the 
same condition status post left dupuytren's fasciotomy. 

On 11102/11 appears to be seen for the first time since the complaint of breast and 
Miliary pain and swelling by lJavid Simonak, DO. On this visit she had already completed the 
abnom1al mammogram attributed to an order from Dr. Simonak. In the physical exam section 
there is no exam noted of the a."dlIa or breast. She was diagnosed with hypothyroidIsm and EBV. 

On 11/22/11 Dr. Simonak again saw her. Again no exam was made of the breast or axilla. Al.;!,wn 
no note was made that the patient was informed of the abnormal mammogram. On 12/13/11 she 
was seen again "bccause she found out she was pregnant. 

On 4/12/12 again goes to see Dr Simonak. Now it is over 6 months since the 
abnannalmatnIIlogram results. At this time she complains of dorsal arm pain. Again no exam is 
made ofthe breast or the axilla. Again there is no mention that was informed of 
the. abnonnal mammogram or the need to repeat the mamlIlogram in 3-6 months. No 
mammogram was ordered despite the radiology request. 

On 6/lf2012 Brenda Wilmore FNP sees her. Again no exam is made of the breast or the axilla. 
Again no mention that was informed of the abnormal mammogram or the need to 
repeat the mammogram in 3-6 months. No mammogram was ordered despite the radiology 
request. 

On 7/10/12 she again sees Dr. Simonak. The chief complaint at this time is left sided rib pain. 
Again no ex= is made of the breast Of th", l:lXilla. Again there is no mentIon that the patient was 
informed of the abnormal mammogram or the need to repeat the mammogram in 3-6 months. No 
mammogram was ordered despite th", radiology request. 

On 7/30112 Brenda Wilmore FNP sees her. Again no exam is made of the breast or the axilla. 
Again there is no mention that was informed of the abnormal mammogram or the 
need to repeat the mammogranl in 3-6 months. No mammogram was ordered despite the 
radiology request. 

On 9/13/12 Dr. Simonak sccs her. Al.;!,ltin no exam is made of the breast or the axilla. Again there 
is no mention that was informed of the abnormal mammogram or the need to 
repeat the mammogram in 3-6 man.ths. No mammogram was ordered despite the radiology 
request. 

On 11129/12 Brenda Wilmore FNP sees her far a chief complaint of the lump in!cft breast x 
several months. Nurse practitioner Wilmore notes in the history of present illness that the mass in 
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the left breast has "been there for several years and that the left breast is larger than the right." It 
appears that despite the fact the FNP Wilmore had ordered the mammogram herself she asks the 
patient what the results of the mammogram are and she documents that the patient states the 
mammoer~m was negative despite thc results to Iht: contrary. It appears that neither the patient 
nor nurse Wilmore understood the abnormal reading of the mammogram or the need to repeat the 
mammogram. Nurse practitioner Wilmore notes the first documented brt;<U!t exam since the 
patient complained of the breast pain. Her breast exam is severely abnormal with a large breast, 
large palpable mass that is non-tender, irregular moveahle with no signs of mastitis. She correctly 
diagnoses a breast mass and orders now diagnostic breast imaging. She also suggests a biopsy. 
No referral is made to a breast surgeon despite the diagnosis and exam that is consistent with 
can.cer, nol mastitis. 

On 11130/12 a mrunmogram wa::; June where the radiologists note left breast microcalcifications. 
The radiologist falsely concludes that she has prior mastitis and the abnormalities are consistent 
with mastitis and read as FH·RADS 2. It is recommended to restart anIlual screening 
mammogram at age 40. 

On 1/16/13 Dr. Simonak sees her for a chief complaint of the breast milk culture of the left breast. 
No breast exam is performed or documented even though the FNP noted such a ~everely 
abnurmal exam previously. No mention of the previously severely abnormal exam is mentioned. 
In fact no mention of review of the prior records is made. She is on Zithromax although it is not 
clear ba::;ed on this note why she j~ un this antibiotic. She is diagnosed with mastitis without a 
documented exam of the breast. 

On 1123/13 Dr Simonak again sees her. No history or exam of the breast mass is noted but she is 
diagnosed now with a breast mass and it is noted that she is to proceed with a biopsy. 

On 1128113 an ultrasound guided biopsy was performed by Dr. Mary Brian, which showed high
grade ductal carcinoma. This Ultrasound-guided biopsy was completed within 5 days of the order 
above. 

STANDARDS OF CARE 

The standard of care for a family medicine physician treating a patient complaining of 
breast pain such as requires that the physician complete and document a thorough 
physical examination of the breast and lymph nodes. Tfthe family medicine physician has a 
Family Nurse Practitioner see the patient for these complaints, the physician must a..~Sllre th~t the 
Family Nurse Practitioner completes and documents a through physical examination of the breast 
and lymph nodes. Minimal standards of care require that the physician order a diagnostic 
mammogrrun, as opposed to a ~creening mammogram when treating a patient such as 

. Further, the standard of care further requires that the family medicine physiciar 
communicate the re5ult~ of such mammograms to the patient dire.;tiy, mak.t; certain that the 
patient understands the results of the mammograms, and assure that any recommended follow-up 
studies occur within the appropriate time frame. 

The standard of care for a family medicine practice treating a patient complaining of 
bn::a$t pain such ~ requires that the family medicine practice have and enforce 
adequate policies and procedures to assure that: I) all physicians and family nurse practitioners 
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perform and document a thorough physical examination of the lymph nodes and breast for 
pati.enls complaining of breast pain; 2) mammogram results are conununicated to directly to the 
patient; and 3) recommended follow-up studies occur within the appropriate time frame. 

VIOLATIONS OF THE SI:ANDARD OF CARE 

1. Lack of proper physician supervision 
2. Lack of proper physical exam including a sev",re delay in examining the brcast and 

axilla 
3. Erroneous order of a screening mammogram when diagnostic mammogram is required 
4. Lack of follow up of the mammogram as recommended by radiology and required by 

the standard of care 
5. Oelay iu referral to breast surgeon despite an exam that was consistent with cancer 
6. Failure to share information about the abnonnal breast imaging studies with the 

plltient 
7. Failing to have and enforce adequate pOlicies and procedures 

1. Lack of proper physician supervision 

My review of the medical records and materials related to 's care leads me to 
conclude that, based UI1 reasonable medical probability, Dr. David Simonak fell below the 
applicable standards of care in his treatment of by failing to properly supervise his 
nur~e prl'lctitioner Brenda Wilmore. On September 19,2011, Brc::uda Wilmore, FNP saw 

for these complaints, yet Dr. Simonak failed to assure that FNP Wilmore completed and 
documented a through physical examinMion of the breast and lymph nodes. 

In general nurse practitioners and PA are considered physician extenders. They usually work in a 
team that includes physicians. They generally can take care of90% of the clinical problems that 
they encounter daily but do need help with the most difficult clinical scenarios when they do not 
know the diag.nu~i~ ur the condition that the patient faces is dangerous or has a high risk. At the 
time of this visit Texas Law required physician supervision of nurse practitioners. Perhaps one 
reason for the supervision relates to limited training gl Vtlll lu nurse practitioners as compared to 
physicians. 

This case illustrates the critical importance of working as a team and having physician 
supervision. Ultimately there was no proper diagnosis made on the fIrst visit on 9/19/11. At this 
time Brenda Wilmore, FNP, BC diagnosed the patient with "pain in the upper arm." In general 
phySicians usually make a diagnosis that is more focused than a symptom. When they use a 
symptom as Ii diagnosis it is an acknowledgement that the condition is yet to be dearly diagnosed. 
When a nurse practitioner does not know the diagnosis then that would be a great opportunity to 
discuss the patient with her supervising physician. TIus is thl;; inltmt of Texas law and discussion 
when no clear diagnosis is made is consistent with the standard of care. No discussion is made 
and documented between the FNP and her supervising doctor, which is contrary to the law and 
the standard of care. Dr. Simonak's failures to adequately supervise FNP Wilmore in this case is 
below the standard of care. 

2. Lack of proper physical exam including severe delay in examining the breast and axilla 
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recommended follow-up breast imaging was ordered in 3-6 months and occurred within this time 
frame. 

When the radiologist reported the results uf Lhe mammogram on 9(22111, he recommended that 
the patient get a repeat mammogram in 3-6 months because of the risk of cancer. Failure to order 
the repeat mammogram as directed by the radiologist is below the ~tamlard of care. When doctors 
get radiologic results that are abnormal they are generally required to act On these results. If they 
do not follow the recommendations they need to explain to the patients why they arc not 
following the recommendations of the radiologists and explain their thinking. A good example 
would be if the test had a risk to the patient such as radiation exposure in with a CT scan. 
However, a mammogram has almost no risk of radiation exposure or injury to a patient. Failure 
to follow the recommendation in this case is a breach of the standard of care. 

5. Delay in referral to breast surgeon despite Clam that was consistent with cancer 

My review of the medical records and materials related to's care leads me to 
conclude that, based on reasonable medical probability, Dr. David Simona}, fell below the 
applicable standards of care in his treatment of by failing to assure that when his 
PA felt a breast lump for whlch she was worried that the patient had cancer that Rhe properly 
referred her to a breast surgeon. 

On 11129/12 was seen by Brenda Wilmore t"NP for a chief complaint of the lump 
in left breast x several months. On tlllS visit the FNP feels that the patient does not have mastitis 
but rather hR$ a condition that requires n biopsy. She orders a diagnustic mammogram but for 
some reason does not refer the patient to a breast surgeon. Primary care physicians and FNP's 
must refer patients when they feel the patient has cancer to surgeons capable of doing a biopsy to 
identify the cancer. Ultimately however she does not make the referral but rather orders anotller 
mammogram. This leads to further delay in th.e diagnosis. She is seen six weeks later hy Dr 
Simonak who again does not order a surgical consult. Later that month in January 2013, Dr 
Simonak finally orders the consult with a breast surgeon. Within five days she is seen by a 
9urgcon and has a biupsy the same day that shows th.e cancer. Ultimately the delay is diagnosis 
actually goes back to her first visit on 9/19111 when she could have been referred and seen by a 
~1Itgeon. The delay to refer the patient to a breast surgeoJl i~ brdow the standard of care and leads 
to worsening outcomes for 

6. Failure to share information about the abn(lJ:mal breast imaging studies with the patillnt 

My review of the medical records and materials related to's care leads me to 
conclude that, based on reasonable medical probability, Dr. David Simonak fell below the 
applicable staurlttrrls of care in his treatment of by failing to communicate the 
results of the September 22,2011 mammogram to directly and failing to make 
cert",in that understood tho results of th<; l11aIllmO~nllIl. 

Perhaps the most important breach in the standard of ~are relates to the delay in getting the 
information to the patient about her abnormal studies. When the abnormal 2011 mammogram 
results and recommendation for follow-up were received by Dr. Simonak and Fossil Creek 
FamiJy Medical Center, should have been informed of the result. Both Dr. Jason 
Skiles (the radiologist) and Dr. Simonak (the primary care physician) were required to share this 
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Qutcomes if appropriate steps been taken 

1.. Evaluation of an oceult cancer and the rolt of the physical exam. 

Mammogram althuugh a great tool is not the only tool for the diagnosis of breast cancer 
Early physical exam may have found a mass that may have led to early referral. Of note 
T Jp to date states "A clinically suspid.ous mass should .u~u be biopsied, regardless of imaging 
findings, as about 15 percent of such lesions can be mammographically occult (Barlow WE, 
Lehman CD, Zheng y, et al. Perfonnance of diagnostic mammography for women with signs or 
symptoms of breast cancer. J Nat! Cancer Inst 2002; 94:1151.) An earlier physical exam may 
have led to an earlier diagnosis and earlier treatment plan. 

2. Early or immediate referral would have more likely than not led to an earlier diagnosis 
and treatment protocol. 

Ultimately when referred to a breast specialist had a visit and rapid biopsy 
resulting in rapid diagnosis. The goal of the initial biopsy is to obtain sufficient diagnostic 
rnateri.al using the least inva~ive approach and to avoid surgiea.l c"cision ofb,;nignl"'sjQIl~. 
Ultimately the biopsy would have uncovered the cancer at an earlier stage leading to a less 
invasive treatment approach. 

3. A careful response to the mammogram would have mOre likely than not led to an earlier 
diagnosi~ and earlier therapy. 

"The majority of breast canccrs arc are associated w ilh abnormal mammographic findings." 
($m?ItCR, H"~.m!!.~!lLL}ylLlttl.~hI§_O I:L.91!!:fj!1k~I1., .... In~gb1§ .. jl!t9_ br!'l~t£®ceL§£P<,"!!.inK.9.f 
younger women. Evideol;e from the 14-y"ar follow-up of the Breast Callcer Detedi,2!! 
Demonstration Project. Cancer 1993; 72:1449.). Had Dr. Simonak and Brenda Wilmore, FNP 
paid attention and shared the information on the risk of breast cancer with , she 
more likely than not would have had an earlier diagnosis and treatment of her cancer. 

4. Breast cancer treatment depends significantly on the stage at diagnosis and earlier 
diagnosis would have dctected thc cancer at an earlier stage. 

Treatment of breast cancer depends on multiple aspects including but not limited to tumor size, 
tumor grade, involvement oflymph nodes, hormone receptor status and genetic testing. Tumor 
size and involvement of lymph nodes often depends specifically on the time of detection. Breast 
cancer survival has improved with. mammography because of the earlier detl?1'tion of tumors when 
they are smaller and have spread less. Had earlier detection happened for her 
prognosis would have been better and likely her treatment would have been less toxic, less 
invasive;: and less debilitating. Most importantly would have had a better outcome 
and chance of survival. 

CAUSA nON & DAMAGES 
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It is my opinion beyond a reasonable medical probability, based on my training and 
education and experieJ\\,:I;;, that the negligent acts/omissions ofDL Simonak and Fossil Creek 
Family Medical Center, P.A. outlined above were each a proximate cause of the extended delay in 
diagnosis ann treatment 's breast cam.:t:r. 

Specifically. the failure to conduct and document a physical examinatiun prevented healthcare 
providers from being aware of the clusters of abnonnal tissue in 's left breast, much 
less tracking its size/appearance over time. Moreover, hy Rll indications in the medical records, 
Ur. Simonak never communicated nor explained the abnormal results of the mammogram to his 
patient. He didn't take any steps to assure that had a follow-up study within the 
rccouunended 3·6 months. fossil Creek Family Medical Center, P.A. had no policy or system in 
place to assure that the follow-up took place. As such, it is clear that was unaware 
that she needed to have a folIvw-up mammogram in 3-6 months. Had appropriate care been 
rendered, mOre likely than not, would have received the recommended follow-up 
studies, the changes in the sizeJappearance of the abnoanal breast tis~u<;; noted, and the diagnosis 
of breast cancer would have been reached much sooner than it was made. 

1n sum, it is my opinion beyond a reasonable medical probability, based on my training and 
education and experience, that Dr. David Simonak and Fossil Creek Family Medical Center, P.A. 
wcre nel;;Iigtlnt in their care of . Further, it is my opinion that each of these acts and 
omissions of negligence was a proximate cause of her injury and its sequelae. 

I hold these opinions to a reasonable degree ofmedieaI certainty. I reserve the right to extend 
or amend these opinions as additional materials become avaUabk for my review. 

Sincerely yours, 

;t---,~ 
Suraj Achar, M.D. 
Professor of Family and PreveuLi vt: Medicine 
University of California at San Diego School of Medicine 
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Home 

CURRICULUM VITAE 
Suraj Arthur Achar, M.D. FAAFP 

Associate Clinical Professor 
University of California San Diego School of Medicine 

Office 
4846 Barlows Landing Cove 
San Diego, CA 92130 
858-720-1142 (phone and fax) 
sachar.md@gmail.com 

9333 Genesee Ave, Suite 200. 
La Jolla, CA 92121 
(858) 657-8625 (fax) 
(858) 657-8600 (phone) 
sachar.md@gmail.com 

Education 
1989-1993 
1985.1989 

State University of New York at Buffalo School of Medicine M.D. 
University of California at Santa Cruz 
University of Poi tiers, France 
B.A. French Literature with Honors, Phi Beta Kappa 

Professional Training 
2002-2005 Research Fellowship 

2000.2001 

1993.1996 
2004 

UCSD School of Medicine, CREST Program 
(Clinical Research Enhancement through Supplemental Training) 
Fellowship in Sports Medicine, University of California at San Diego 
School of Medicine (UCSD) _ _ _________ _________ _ _ _____________ _ 
Internship and Residency, UCSD Family and Preventive Medicine 
Pain experts Mentorship Program. University of Wisconsin School of 
Medicine and UCLA School of Medicine 

Professional Licensure and Certification 
Fellow of the American Academy of Family Physicians 
Diplomate of the American Board of Family Practice 1996, Recertification 2003 
Certificate of Added Qualifications in Spons Medicine 2001-present 
California Medical License Number: G80093 
Drug Enforcement Agency Number: BA4296073 

Employment 
I 200 I-present Associate Clinical Professor 

-~-+------------Mediea1-Direet{)r7--1JGSI:>--ba-J{)lla-F-ami-1y-and-S-ports-M€diGine~-------
University of California School o£Medicine 
Department o£Family & Preventive Medicine 
Full scope of outpatient family practice, research & teaching 

1997.2000 Santa Paula Clinic 
Staff Physician & Clinical Instructor 
Ventura County Medical Center Family Medicine Residency 
Full scope of family practice including inpatient care & obstetrics 

mailto:sachar.md@gmail.com
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J-

Leadership Experience 
Univeristy of California School of Medicine 
2008- Medical Director: UCSD La Jolla Family and Sports Medicine 
2002- Associate Director UCSD Primary Care Sports Medicine Fellowship 
2002- Director of the Sports Medicine Elective 431 UCSD School of Medicine 
2001.2003 Director of Family Medicine Clerkship UCSD School of Medicine 
1995.1996 Chief Resident, UCSD Family Medicine Residency Program 

Doctors Without Borders: International non-profit medical organization 
1996 Medical Director, Children's Therapeutic Feeding Center, Kenya 

Doctors without Borders 

Honors 
2002 
1997 
1996 
1996 
1994 

1993 

.. - ---- Publications 
Journals 

Faculty Teacher of the Year, UCSD Department of Family Medicine 
Walter Kemp Award Finalist (Notable publication by family physician) 
Resident Teacher Award Society of Teachers of Family Medicine 
Behavior Medicine Award UCSD Department of Family Medicine 
Outstanding Exhibit Award: Poster Presentation: 
Understanding Colposcopy: AAFP Scientific Assembly, Anaheim CA 
Cum Laude, Commendation from the Dean State University of New York 
School of Medicine 

• Taylor KS, Zoltan TB, Achar SA. Medical illnesses and injuries encountered 
during surfing. Current Sports Med Rep. 2006 Sep;5(5):262-7. Review 

• Achar SA. Kundu S. Norcross W A. Diagnosis of Acute Coronary Syndrome. Am 
FamPhysician. 2005 Jul1;72(l):119-26. 

• Zoltan T. Taylor K. Achar S. Health Issues for Surfers. Am Fam Physician. 2005 
JUll 15;71(12):2313-7. 

• Achar S. Developmental Dysplasia of the Hip. The Core Content Review of 
Family Medicine. Vol 33. No 8. Nov 2002 

• Achar S. Kundu S. Principles of Office Anesthesia. Infiltrative Anesthesia. Am 
Fam Physician. Am Faro Physician. 2002 Jul1;66(1):91-4 

• Kundu S. Achar S. Principles of Office Anesthesia: Topical Anesthetics. Am 
Fam Physician. 2002 Jul1;66(~1)=:9,-,,9_-1,,-,0=2,---________________ _ 

• Achar S. Principles of Skin Biopsies For The Family Physician. American 
Family Physician. 1996 Dec; 54(8):2411-8. 

Textbooks 

• Achar, Chan, Von Wagner, Cuenca, SWANSON'S FAMILY MEDICINE 
REVIEW, Sixth Edition edited by Alfred Tallia, MD, MPH, FAAFP; Joseph E. 
Scherger, MD, MPH; and Nancy Dickey, MD. 2008 
o Upper Extremity Injuries 
o Lower Extremity: Strains and Sprains 
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o Preparticipation Evaluation 
o Fracture Management 
o Exercise Prescription 
o Female Athlete Triad 
o Infectious Disease and Sports 

• Achar, S. Espinoza, A. Common Sports Injuries. Conn's Current Therapy 2008. 
Robert E. Rakel, MD, and Edward T. Bope, MD 

• Bracker M, Achar S. May T. Buller JC, Wooten W. Musculoskeletal Problems in 
Children. Family Medicine: Principles and Practice 6th ed. Robert Taylor, editor. 
NY. Springer. 2002 

• Achar S. Spinal Stenosis. 5 Minute Sports Medicine Consult. Mark Bracker 
editor. Lippincott Williams & Wilkins. 2001 

• Kundu S. Achar S. Atlantoaxial Instability. 5 Minute Sports Medicine Consult. 
Mark Bracker editor. Lippincott Williams & Wilkins. 2001 

• Achar S. Taylor. Osteochondritis Dissecans. 5 Minute Sports Medicine Consult. 
Mark Bracker editor. Lippincott Williams & Wilkins. 2001 

• Achar S. Khalifa A. Dural A. Anterior Interosseous Syndrome. 5 Minute Sports 
Medicine Consult. Mark Bracker editor. Lippincott Williams & Wilkins. 2001 

• Achar S. Metacarpal Base/Shaft fracture I-V. 5 Minute Sports Medicine Consult. 
Mark Bracker editor. Lippincott Williams & Wilkins. 2001 

Miscellaneous 
• Achar S. Serious Substances of:Abuse: Perfonnance-Enchancing Drugs and 

Supplements. Audio-Digest Family Practice. Vol 53, Issue 46 December 14th, 
2005. ISSN 0271~1362-

Editing 
• Assistant Editor. 5 Minute Sports Medicine Consult. Lippincott Williams & 

Wilkins. 2001 
• Guest Series Editor: 

American Family Physician. Procedures in Family Medicine 2002 
• Reviewer. American Family Physician. 2001-present 

Research 
• Sub Investigator: Phase II Randomized, Double-Blind, Placebo- and Active

Controlled, Multicenter, Parallel Group Proof of Concept Study of the AnalgeSic 
Effects of RN624 in Adult Patients with Chronic Low Back Pain. 2007-2008 

• Principal Investigator: Impact of Sports Participation on Violence Prevention and 
Health Maintenance 

• Principal Investigator: Predictive Value of the Thumb to Forearm Flex Test on 
Rates of Progression Through Labor in Nulliparous Women: A Pilot Study 

• Principal Investigator: Self reported health outcomes versus participation in the 
individual sports of ballet and gymnastics: A sibling case control study 

• Associate Investigator: 
1. Substantivity of Sunblock in the Open Ocean Environment 
2. Prospective evaluation of the symptomatic medial plica 
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Teaching 
• UCSD Physician Prescribing Course: (occurs - 5 times a year) 2002-present 
• The Physician Prescribing Course is a two and one-half day small group CME program 

designed to improve the participant's prescribing behavior by providing education on 
the legal, biomedical and clinical aspects of prescribing drugs, especially controlled 
drugs. Topics in this course include: 

o State Laws and Medical Board Guidelines for the Prescription of Controlled 
Drugs 

o PRESCRIBING LAWS OF CALIFORNIA AND CALIFORNIA MEDICAL 
BOARD GUIDELINES 

o PROBLEM-ORIENTED MEDICAL RECORDS MBC GUIDELINES ON 
PRESCRIBING FOR CHRONIC PAIN 

o FIBROMY ALGIA 
o Phannacology of Narcotics 
o Non-Narcotic Alternatives for Chronic Pain 
o Diagnosis and Treatment of Arthritis 

• Director Problem Based Learning in Anatomy Upper Extremity Nerve Injury and 
Brachial Plexus 2005 - 2006 

• Director of Problem based learning series for UCSD family medicine residents 
• Director Sports Medicine Selective University of California School of Medicine 
• Lectureriinstructor UCSD School of Medicine 

----- ------------ -- 0 --ERM (Endocrinology, Reproduction, Metabolism)-- ------ ----
o SOM-202A - The DoctorlPatient Relationship 
o SOM 20lA - Introduction to Clinical Medicine 
o Primary Care 40 I 
o Family Medicine Selective 426 

Presentations: RegionallNational 
Feb 14, 2009 Doctors on Sidelines Urgent Diagnosis Not to Miss 

Minor Traumatic Brain Injury/Concussion 
Traumatic C Spine Injuries 

Little League Elbow to Severs Disease: Diagnosis and Management of 
Appophyseal Injuries in Children 

-I Advances in the Practice of Pediatrics: San Diego 2009 
--,:--o:l--1 -----------Rady'-s-ehi-ldrens-Hospitai----------------------

, 

June 30, 2008 Hematology/Oncology Review 
Common Neurological Problems 
AAFP Family Medicine Board Review 
Seattle, Washington June I-7th 
Greensboro, North Carolina, June 20-28 

March 2008 Motion is Lotion: Evidence Based Reasons to Prescribe Exercise 
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Topics and Advances in Internal Medicine 
San Diego Hilton, CA. 

Oct. 2007 Office Evaluation and treatment of the Dizzy patient 
American Academy of Family Physicians 
Annual Scientific Assembly, Chicago, n 

Oct 2007 Performance Enhancing Drugs & Supplements: Update 2007 
American Academy of Family Physicians 
Annual Scientific Assembly, Chicago ll. 

Oct. 2007 Advanced Case Based Sports Medicin: Pediatric and Adult 
American Academy of Family Physicians 
Annual Scientific Assembly, Chicago n 

Jan 2007 Supplements in Performance Enhancement and Weight loss. 4th annual 
Natural Supplements: An Evidence-Based Update La Jolla California 

2006-2007 QICM Primary Care Course: San Diego CA. Department of 
Corrections and Rehabilitation 
Evaluation and treatment of Chest pain 
Evaluation and treatment of arrhythmias in primary care 
Evaluation of the dizzy patient 

______ _ ----- _______ Common problems in musculoskeletalcare ___ _________ _ 
Prescribing errors 

Nov 2006 

Common NeurolOgical problems 
Anatomy of Medical Errors 

American College of Sports Medicine Southwest Chapter 26th annual 
Meeting. San Diego Ca. Evidence-based Exercise Guidelines and 
Outcomes. 

" 

Oct. 2006 Office Evaluation and treatment of the Dizzy patient 
American Academy of Family Physicians 

J 
Annual Scientific Assembly, Washington D.C 

Oct. 2006 Advanced Case Based Sports Medicine 
~_rl----------------------A1nericruLAcad~y-ofErullilY~YMciwM~SL-------------------__ ~ ________ __ 

i 
Sept 2005 

Annual Scientific Assembly, Washington D.C 

Performance Enhancing Drugs & Supplements: The Taylor Hooton Story 
Annual Clinical Lecture Series 
American Academy of Family Physicians 
Annual Scientific Assembly, San Fransisco, CA. 

Sept 2005 Weekend Warrior: Sidelined by Overuse Injuries 
American Academy of Family Physicians 
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Annual Scientific Assembly, San Fransisco, CA. 

Sept 2005 Evaluating the dizzy patient 
Procedures Lecture Series 
American Academy of Family Physicians 
Annual Scientific Assembly, San Fransisco, CA. 

March 2005 "Juicing" Performance Enhancing Drugs and Supplements" 
2005 Topics and Advances in Internal Medicine 
Catamaran Resort Hotel, SD CA 

Oct 2004 Physical Vulnerabilities in Children: 
Annual Clinical Lecture Series 
American Academy of Family Physicians Annual Scientific Assembly 
World Organization of Family Physicians 
Orlando, Florida 

Oct 2004 Keep Running: Diagnoses, treatment and prevention of running injuries. 

June 2004 

American Academy of Family Physicians Annual Scientific Assembly 
World Organization of Family Physicians 
Orlando, Florida 

"Slip and pop, a little pain when you walk" 
___ __ ____ ___ _ _ "14 Month old limp" _ _________ _ _____ _ __ __ _ _______ _ 

San Diego Academy of Family Physicians 
47th annual postgraduate symposium 
San Diego, CA Loews Coronado Bay resort 

March 2004 California Senate Select Committee on Government Oversight: 

Feb 2004 

Chairwoman Senator Speier 
Juicing by Eighteen: Adolescents' Use of Steroids and Performance
enhancing Drugs: Health Concerns with Performance-enhancing 
Substances 
Sacramento, CA 

Repetitive Motion Injuries: Cubital and Carpel Tunnel Syndrome j Topics and Advances in Internal Medicine 
--+-___________ CatamaranResoIiHotel,-.-S_an.Di.egQ,_CAJA ___________________ _ 

I 

Oct 2003 

Sept 2003 

American Academy of Family Physicians Annual Scientific Assembly 
New Orleans, LA 
"Commonly under diagnosed musculoskeletal problems in children" 

Doctors Without Borders: Life on the Frontlines 
Grand Rounds Scripps Hospital San Diego California 

March 2003 "Motion is lotion: Evidence based reasons to prescribe exercise" 
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2002-2003 

"Heel pain: Cases from the frontlines " 
Topics and Advances in Internal Medicine 
Doubletree Hotel Mission Valley, San Diego CA 

AB 487: Get A Grip On Pain! 
UCSD Physicians Assessment & Continuing Education (PACE) & 
San Diego Academy of Family Physicians 
Town and Country Convention, SD 
September 2002, January 2003, February 2003 
• "When narcotics are not the answer" 
• "Probing the puzzle of osteoarthritis" 
• "Motion is Lotion: Fibromyalgia in the millennium" 

2003-present Prescribing laws of California, Medical Board Guidelines 

Oct 2002 

The use of controlled substances in medical practice, law 2241.5" 
PROBLEM ORIENTED MEDICAL RECORDS - MBC GUIDELINES ON 
PRESCRIBING FOR CHRONIC PAIN 
Prescribers Course 
UCSD Physicians Assessment & Continuing Education (PACE) 

American Academy of Family Physicians Annual Scientific Assembly 
San Diego CA 
• "Commonly under diagnosed musculoskeletal problems in children" 

------ ------- • "Neonatal hyperbilirubinemia and hypoglycemia~! --- --

Aug 2002 

June 2002 

Nov 2001 

Jan 1998 

1997 

Wilderness Medicine 
Snowmass, Colorado 

• "Outbreak 2001 " 
• "Bioterrorism and related topics" 
• "Disaster medical relief The humanitarian work of Doctors Without 

Borders" 

"Performance enhancing drugs and supplements" 
San Diego Academy of Family Physicians 
46th annual postgraduate symposium 
San Diego, CA Loews Coronado Bay resort 

Evaluation of the "Slump" test in the diagnosis of sciatica. 
San Diego Academy of Family Practice: all members meeting 

"International preventive health" 
UCLA Health Care Symposium 
Preventive care and the role of health care professional 

Keynote Lecturer: "Long term effects of malnutrition on developmental 
milestones" World Organization of Early Childhood Development 
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Sept 1994 Moderator: "Dilemmas in cardiovascular disease" 
American Academy of Family Physicians Annual Scientific Assembly 
Boston, Massachusetts . 

JoumallRadiolTV Interviews 

April 2009 

April 2009 

June 2007 

Dec 2006 

Nov 2006 

March 2005 

Delay Return to Playa Day After Concussion, Family Practice News April 
1st 2009, Vol 39. No.7 

Pardon Me Myths. Current Heath. San Diego Union Tribune. April 14th, 
2009 

Health Benefits of Exercise: Weight watchers. com Interview 

Suraj Achar Maneuver Alleviates Paroxysmal Positional Vertigo. 
Family Practice News 01 December 2006 (Vol. 36, Issue 23, Page 46) 

Suraj Achar. Peptide Test Flags Heart Risks in Young Athletes 
Family Practice News 15 November 2006 (Vol. 36, Issue 22, Page 18) 

Steroids in Baseball: "These Days with Tom Fudge KPBS-FM San Diego 

_________ May2004 ____ Anabolic Steroid Abuse amongst American Youth: Canadian 
Broadcasting Network 

Fa112000 

Aug 1997 
July 1997 

Workshops 

The Human Condition; A 26-Part Television Series About 
Health & Wellness in the 21 st Century, PBS 

KUSI News San Diego: Guest on morning news 
"These Days" with Dan Erwin KPBS-FM, San Diego 
Dr Sura} Achar, Doctors without Borders 

San Diego Family Practice Consortium: UCSD Family and Internal Medicine, 
Scripps Clinic Chula Vista Family Medicine, NAVY Family Medicine, UCSD School 
of Medicine, 
• 5 hour musculoskeletal workshop, given twice a year 2001-present 

''Upper Extremity: Examination, Common Problems & Injection" 
"Foot and Ankle: Examination, Common Problems & Injection" 
"Shoulder: Examination, Common Problems & Injection" 
"Knee: Examination, Common Problems & Injection" 
"Back: Examination, & Manipulation! Acupuncture" 

• Workshop includes 
o Anatomy presentation 
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o Physical Exam techniques 
o Case presentations in small groups with mUltiple trained facilitators from 

sports medicine 
o Injection techniques and procedures 
o Prosection with fresh frozen cadaver 

Medical Legal Consulting 

2004-2009 
2005-2008 
2003-

California Medical Board Expert Reviewer 
California Department of Corrections Reviewer 
Expert Witness 

Team Physician/Community Involvemnt 
• Head Team Physician 
• San Diego Sockers (MISL: Major Indoor Soccer League) 
• Kearny High School (1999-present) 
• UCSD varsity athletics (1999-present) 

1999-present Medical Director California State Games 
()lypzpi~~tyle cOrnpetitiOrz f()r Ca1ij()YI'lia,'~ a,rnG:te.urYQuth ~thlete~. _QXe.r ._._ . _ ___ _ _ _ __ 
5 000 athletes compete in 20 different sports from archery to field hockey 
to gymnastics, at various locations throughout San Diego 

1999-present House Doctor, San Diego Symphony 
2000,2001 Medical Director: 7th & 8th Annual UCSD Cancer Luau Longboard 

Invitational 
Languages 
French and Spanish 

. Professional Organizations 
1993-present American Academy of Family Physicians, California Chapter 
200 I-present American Medical Society of Sports Medicine 

c-T-------.l!H:i!:-o~b~b!!.!i~es~--'Classical Guitar, Scub.aDiYiug,_S.o.ccer,.Holf,..-ReaKay.:aking __________ _ 
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EXPERT OPINION OF JEFFREY B. MENDEL, M.D. 

This report is written at the request of The Girards Law Firm and is written in order to 
comply with Texas Civil Practices & Remedies Code § 74.351. I have been infOlmed that 
subsection (k) of the statute provides that an expert opinion prepared under this law is not 
admissible in evidence by any party; shall not be used in a deposition, trial, or other proceeding; 
and shall not be referred to by any Defendant during the course of any proceeding in this case. All 
opinions expressed herein are based upon reasonable medical probability. 

I have reviewed the medical care given to : during the time period from 
September 2011 to present by Fossil Creek Family Medical, Dr. David Simonak, Dr. Jonathan 
Snead, Texas Breast Specialists, Dr. Mary Brian, Dr. Jason Skiles, Dr. Renita Butler, and Texas 
Health Harris Methodist Southlake hospital. I have specifically reviewed the following diagnostic 
studies: 

• Diagnostic mammogram performed on 22 September 2011 
• Left breast ultrasound performed on 26 September 2011 
• CT Chest without contrast performed on 25 September 2012 
• Diagnostic mammogram performed on 30 November 2012 
• Left breast ultrasound performed on 30 November 2012 

As is my usual practice, I initially performed a blind review of the studies with no 
knowledge of the radiology reports or's subsequent clinical course. I then reviewed 
the radiology reports. 

QUALIFICATIONS 

I am a board certified physician licensed to practice medicine by the States of 
Massachusetts, Rhode Island, New Hampshire and Maine. I received the MD degree at Tufts 
University School of Medicine in Boston, Massachusetts in 1977. Thereafter, I completed an 
Internship in Internal Medicine at Norwalk Hospital in Norwalk, Connecticut, followed by a 
Residency in Radiology at the Hospital of St. Raphael in New Haven, COlmecticut. From 1981 to 
1983, I completed a Fellowship in Nuclear Medicine at Harvard Medical School in Boston, 
Massachusetts. I am a Diplomate of the American Board of Radiology and the American Board 
of Nuclear Medicine. Since 1983, I have continuously been involved in the practice of Radiology 
at numerous hospitals. 

I have taught Radiology at Harvard University and Tufts University School of Medicine. 
From 2003 to 2008, I was directly involved in training 4th year Tufts Medical Center residents 
rotating through breast imaging. I have lectured on breast imaging at national and international 
meetings. Likewise, I have conducted research studies directly related to the detection of breast 
cancer. I have published in numerous peer-reviewed publications on the topics of breast lesions, 
needle biopsy of the breast, and the interpretation of screening mammography. My curriculum 
vitae is attached hereto, and further outlines my training, education, and experience. 

I am intimately familiar with the performance and interpretation of breast imaging studies, 
including analog and digital mammography, ultrasound and breast MR!. I am familiar with the 
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standard of care as it applies to breast imaging read in a variety of practice settings. All opinions 
expressed in this report are based on reasonable medical probability. 

I understand that in Texas, "negligence", when used with respect to a physician, means the 
failure to use ordinary care; that is, doing that which a physician of ordinary prudence would not 
have done under the same or similar circumstances, or failing to do that which a physician of 
ordinaty prudence would have done under the same or similar circumstances. 

I understand that in Texas as to a physician, "ordinary care" means that degree of care 
which would be used by a physician of ordinary prudence under the same or similar 
circumstances. 

I understand that in Texas, "proximate cause" means that cause that was a substantial 
factor in bringing about an event, and without which cause such event would not have occurred. 
In order to be a proximate cause, the act or omission complained of must be such that a physician 
using ordinary care would have foreseen that the event, or some similar event, might reasonably 
result therefrom. I understand that there may be more than one proximate cause of an event. 

PATIENT HISTORY / RADIOLOGICAL FINDINGS 

In September 2011, : was a 33 year old mother of two children. She 
presented to her primary care physician, Dr. David Simonak, complaining of left sided breast 
pain. The mammogram of September 22, 2011 and ultrasound of September 26, 2011 were 
ordered as a result of this complaint. 

September 22, 2011 Mammogram 

On my blinded review, the mammogram demonstrates microcalcifications clustered in the 
upper outer quadrant of the left breast. These are principally in the mid pOliion of the breast but 
some are noted to extend more posteriorly. These calcifications are noted on the magnified, 
focally compressed views to be both amorphous and pleomorphic without associated mass or 
architectural distortion. Additionally, there are scattered groups of amorphous microcalcifications 
in adjacent portions of the same quadrant. There are a few lymph nodes visible in the left axilla on 
the oblique view and not on the right. The largest is less than 1 cm in short axis and retains a fatty 
notch although it appears relatively dense. There are virtually no microcalcifications in the right 
breast. 

Dr. Jason Skiles interpreted the mammogram, and described "scattered punctuate benign 
appearing calcifications" in the left breast. He further described "some clustering of calcifications 
in the upper outer quadrant of the left breast." His Impression was as follows: 

Impression: Indeterminate microcalcifications in the left breast, probably benign . A follow-up study is 
recommended in 3 to 6 months. Computer-aided detection was utilized. 

BI-RADS category 3 : Probably benign finding(s) . 
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September 26, 2011 Breast Ultrasound 

The ultrasound of September 26, 2011 is unremarkable. The "Breast Ultrasound Tech 
Sheet" indicates that the breast was scanned from approximately 11 :00 to 7:00 as well as the 
axilla. Specifically, no suspicious lymph nodes were detected. 

Dr. Jason Skiles interpreted the breast ultrasound as unremarkable. His Impression was as 
follows: 

Impression: No sonographic abnormality is identified in the area of left axillary pain. 

September 25,2012 CT Scan of Chest 

Approximately one year later, on September 25, 2012, had a CT scan of her 
chest for unrelated medical issues. The CT scan demonstrates two prominent left axillary lymph 
nodes which have relatively minimal fatty hila but are less than 1 em in short axis. Also visible is 
focal asymmetry of the breast parenchyma in the left upper outer quadrant. 

In November 2012, she again presented to the office of her primary care physician, 
complaining of her left breast. Dr. Simonak ordered the mammogram of November 30,2012 and 
ultrasound of November 30,2012 as a result of this complaint. 

November 30, 2012 Mammogram & Breast Ultrasound 

On my blinded review, the diagnostic mammogram of November 30, 2012 demonstrates a 
marked increase in the number of microcalcifications, which now also involve at least the upper 
inner quadrant. There is also new focal asymmetry in the upper outer quadrant, corresponding to 
the largest area of microcalcifications and to the area of suspicious calcifications on the 
September 2011 mammogram. The left axillary lymph nodes appear larger and more numerous 
than on the September 2011 mammogram and, in fact, appear larger than on the September 2012 
CT. 

The left breast ultrasound of 30 November 2012, according to the "Breast Ultrasound 
Tech Sheet" demonstrated "hypoechoic patches with calcifications seen throughout It. breast". 
The images confirm this appearance with the largest regions of abnormal breast parenchyma at 12 
and 2 o'clock. 

Dr. Renita Butler interpreted the mammogram, and described "diffuse microcalcifications in the 
superior in the superior left breast" that she felt were "uniform in morphology and size, favoring a 
benign etiology." Her interpretation of the ultrasound describes that there was "no solid or cystic 
mass." Her Impression and Recommendation was as follows: 
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Impression: 

1. Diffuse benign appearing left breast microcalcifications. A history of repeat left-sided mastitis was 
elicited. The microcalcifications are consistent with dystrophic calcifications from prior mastitis. 

2. No mammographic or sonographic evidence of malignancy. 

Recommendation: 

1. Annual screening mammogram at age 40, or per family history of breast cancer. 

2. Continue self breast examination. BI-RADS 2: Benign -- Routine Followup . 

• continued to have left breast complaints and was evaluated by Dr. Mary 
Brian on January 28, 2013. Dr. Brian performed an in-office core biopsy that revealed high grade 
ductal carcinoma in situ. On February 22, 2013, Dr. Brian performed a left modified radical 
mastectomy and left sentinel node biopsy. Subsequent pathology confilmed that 
had multiple positive lymph nodes (14 out of28) and she was diagnosed with multifocal Stage 
IIIC invasive ductal carcinoma. 

STANDARDS OF CARE 

The standard of care for physicians interpreting radiological studies in patients such as 
• requires that the physician recognize the presence and significance of suspicious 

clusters of microca1cifications in breast tissue and recommend prompt biopsy. 

The standard of care for physicians interpreting radiological studies in patients such as 
further requires that the physician appreciate the significance of any marked 

increase in segmental microca1cifications in breast tissue, the presence of any new area of focal 
asymmetry, and any enlargement of the axillary lymph nodes when compared to the prior 
mammograms. The minimal standards of care require that the physician recommend emergent 
biopsy should these fmdings be present. 

VIOLATIONS OF THE STANDARD OF CARE 

My review of the medical records and radiological studies related to's care 
leads me to conclude that, based on reasonable medical probability, Dr. Jason Skiles fell below 
the applicable standards of care in his treatment of : by failing to appreciate the 
presence and significance of the suspicious microca1cifications in the left breast. Further, it is my 
opinion that Dr. Skiles fell below the applicable standards of care by failing to immediately 
recommend biopsy of the concerning breast tissue. 

Under the definitions listed above, I must conclude that Dr. Skiles was negligent in his 
care and treatment of related to his September 2011 interpretation of the digital 
mammogram for these reasons. Had Dr. Skiles acted within applicable standards of care, he 
would have recommended prompt biopsy of the left breast which would most likely have resulted 
in the breast cancer being diagnosed and treated at a before spreading to the lymph nodes. 
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My review of the medical records and radiological studies related to care 
leads me to conclude that, based on reasonable medical probability, Dr. Renita Butler fell below 
the applicable standards of care in her treatment of by failing to appreciate the 
significance of the marked increase in segmental microcalcifications in the left breast, the 
presence of a new area of focal asymmetry, and the enlargement of the left axillary lymph nodes 
when compared to the 2011 mammogram. These findings were highly suspicious for invasive 
breast cancer. FUliher, it is my opinion that Dr. Butler fell below the applicable standards of care 
by failing to recommend emergent biopsy of the concerning breast tissue. 

Under the definitions listed above, I must conclude that Dr. Butler was negligent in her 
care and treatment of related to her November 2012 interpretation of the digital 
mammogram for these reasons. Had Dr. Butler acted within applicable standards of care, she 
would have recommended prompt biopsy of the left breast which would most likely have resulted 
in the cancer being diagnosed and treated at a much earlier stage 

APPROPRIATE PATIENT CARE 

In order to comply with applicable standards of care, Dr. Skiles should have recognized 
and appreciated that the September 22, 2011 mammogram demonstrated a highly suspicious 
cluster of microcalcifications in the upper outer quadrant of the left breast. The presence of 
adjacent groups of microcalcifications should have raised the possibility of multifocal disease in 
his mind. These findings warranted a recommendation for prompt biopsy, BI-RADS 4c, which 
Dr. Skiles should have recommended. 

In order to comply with applicable standards of care, Dr. Butler should have appreciated 
the significance of the marked increase in segmental micro calcifications in the left breast visible 
on the November 30, 2012 mammogram, the presence ofa new area of focal asymmetry, and the 
enlargement of the left axillary lymph nodes when compared to the 2011 mammogram. Dr. Butler 
should have recognized these findings as being highly suspicious for invasive breast cancer, and 
recommended an emergent biopsy of the concerning breast tissue, BI-RADS 5. 

Unfortunately, Drs. Skiles and Butler failed to take these actions, thereby proximately 
causing an unnecessary extended delay in the diagnosis and treatment of's breast 
cancer. 

CAUSATION & DAMAGES 

It is my opinion beyond a reasonable medical probability, based on my training and 
education and experience, that the negligent acts of Drs. Skiles and Butler outlined above were 
each a proximate cause of 's injury and related sequelae. 

Specifically, the failures of Drs. Skiles and Butler to identify and report the abnormalities in 
's left breast resulted in an extended delay in diagnosis and treatment of her 

disease. The basis for this opinion is that if the abnormalities were correctly identified, described, 
and reported to the ordering physician with a recommendation for biopsy, then a biopsy of the left 
breast would have been performed, the diagnosis of breast cancer would more likely than not 
have been reached within days following the reporting of the mammogram(s), and decisions 
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regarding definitive care would more likely than not have been made within days following the 
reporting of the mammogram(s) rather than in 2013. 

In sum, it is my opinion beyond a reasonable medical probability, based on my training and 
education and experience, that Dr. Jason Skiles and Dr. Renita Brown were negligent in their care 
of , Further, it is my opinion that each of these acts and omissions of negligence 
was a proximate cause of her injury and its sequelae. 

I hold these opinions to a reasonable degree of medical certainty. I reserve the right to 
extend or amend these opinions as additional materials become available for my review. 

Sincerely yours, 
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Deaconess Medical Center, Boston, MA. June 2001  

6. Mendel JB. Refresher course: PACS quality assurance and acceptance testing. 
Annual Meeting of the Radiologic Society of North America, Chicago IL. November 2001  

7. Surgical Grand Rounds, St. Elizabeth’s Medical Center, Boston, MA: Interventional Radiology-
Present and Future. June 2002.  

8. Residents Conference-Neuroradiology- Beth Israel Deaconess Medical Center, Boston, MA, 
September 2002.  

9. Mendel JB. Refresher course: PACS quality assurance and acceptance testing.  
Annual Meeting of the Radiologic Society of North America, Chicago IL. November 2002  

10. Didactic course on Radiation Safety and Fluoroscopy for non-radiology physicians; Caritas St. 
Elizabeth’s Medical Center, February 2003  

11. Invited Speaker: Core Lecture to Residents, “Radiology and Technology”. Beth Israel Deaconess 
Medical Center, Boston, MA, March 2003  

12. Invited Speaker: Teleradiology for the 21st Century. Massachusetts Radiological Society, Waltham, 
MA March 2003.  

13. Invited Speaker: Core Lecture to Residents, “Radiology and Technology”. Beth Israel Deaconess 
Medical Center, Boston, MA, June 2003  

14. Co-Director Imaging Strategies for Primary Care Providers, Boston, MA, Tufts University School of 
Medicine Continuing Medical Education, October 2003  

15. Invited Lecturer, Imaging Strategies for Primary Care Providers, Boston, MA, Tufts University 
School of Medicine Continuing Medical Education, October 2003. Title: Strengths and Limitations of 
Plain film, US, CT, and MRI  

16. Invited Lecturer, Imaging Strategies for Primary Care Providers, Boston, MA, Tufts University 
School of Medicine Continuing Medical Education, October 2003. Title: Imaging Strategies for 
Memory Problems  

17. Invited Lecturer, OB/GYN Grand Rounds, Caritas St. Elizabeth’s Medical Center, Boston, MA, 
Topic: Uterine Fibroid Embolization, November 2003.  

18. Mendel JB, Weiser J. Refresher course: PACS quality assurance and acceptance testing. Annual 
Meeting of the Radiologic Society of North America, Chicago IL. November 2003  

19. Co-Director Imaging Strategies for Primary Care Providers, Boston, MA, Tufts University School of 
Medicine Continuing Medical Education, September 2004  

20. Invited Lecturer, Imaging and Treatment Strategies in Primary Care Medicine, Boston, MA, Tufts 
University School of Medicine Continuing Medical Education, September 2004. Title: Using PACS 
in the Office of the Patient’s Care Giver—Breakthrough in Communication  

21. Invited Lecturer, Imaging and Treatment Strategies in Primary Care Medicine, Boston, MA, Tufts 
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University School of Medicine Continuing Medical Education, September 2004. Title: Strengths and 
Limitations of Plain Film, US, CT, and MRI  

22. Invited Lecturer, Breast Cancer Care, Newton YMCA, Newton, MA, October, 2004  

23. Hands-on ultrasound workshop, Real-Time Ultrasound in the Anatomy Laboratory. Tufts University 
School of Medicine, March 2005  

24. Multidetector CT: Gating, Scoring, Reconstruction and LV Function-How to do it. Presented at 
Cardiac Imaging Review Course, New England Roentgen Ray Society, April 2005.  

25. Medical Grand Rounds, “Cardiac CT 2005: Where do we stand?”, Caritas St. Elizabeth’s Medical 
Center, Boston, MA, May 2005  

26. Integrated Breast Imaging: The Challenges for Caritas Christi Breast Center Development and 
Integration Project 10/22/05  

27. Invited Speaker, Cardiac CT—State-of-the-Art 2006. Resident Grand Rounds, Tufts-New England 
Medical Center, Boston, MA. March 2006.  

28. Program Director, Imaging and Treatment Strategies in Primary Care Medicine, Tufts University 
School of Medicine Continuing Medical Education, Boston, MA, April 2006.  

29. Invited Lecture, Imaging and Treatment Strategies in Primary Care Medicine, Tufts University 
School of Medicine Continuing Medical Education, Boston, MA, April 2006. Lecture Title: 
Neuroimaging and Evaluation for Early Dementia.  

30. Invited Lecture, Imaging and Treatment Strategies in Primary Care Medicine, Tufts University 
School of Medicine Continuing Medical Education, Boston, MA, April 2006. Lecture Title: 
Advances in Imaging  

31. Invited Lecture, Imaging and Treatment Strategies in Primary Care Medicine, Tufts University 
School of Medicine Continuing Medical Education, Boston, MA, April 2006. Lecture Title: Imaging 
Strategies for the Work-up of Metastatic Disease.  

32. Invited Lecturer, 8th Annual International Symposium on Multidetector-Row CT, San Francisco, CA, 
June, 2006. Lecture Title: Lung CAD: Are we finally ready for prime time?  

33. Invited Lecturer, 8th Annual International Symposium on Multidetector-Row CT, San Francisco, CA, 
June, 2006. Lecture Title: Emphysema. New imaging techniques and therapies.  

34. Invited Lecturer, 8th Annual International Symposium on Multidetector-Row CT, San Francisco, CA, 
June, 2006. Lecture Title: MDCT for the breast: Adjunct to breast MRI  

35. Invited Lecturer, 8th Annual International Symposium on Multidetector-Row CT, San Francisco, CA, 
June, 2006. Lecture Title: Advanced Processing Functions – Separate workstations vs. PACS 
integration: How to choose.  

36. Combined Medical/Surgical Grand Rounds, “Breast MR: Integration into Clinical Practice”, Melrose-
Wakefield Hospital, Melrose, MA. September 2006.  
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37. Medical Grand Rounds, “Breast MR: Integration into Clinical Practice”, Lawrence Memorial 
Hospital, Medford, MA. November 2006.  

38. Invited Speaker: Lung Cancer—Early Detection for Life; at Radiological Society of North America, 
Chicago, IL, November 2006.  

39. Invited Speaker, Cardiac CT— How to do it. Resident Grand Rounds, Tufts-New England Medical 
Center, Boston, MA. March 2007.  

40. Invited Moderator, Multi Detector CT Imaging 2007, Nashville, TN, April 2007. Cardiac Imaging 
and cardiology  

41. Invited Lecturer, Multi Detector CT Imaging 2007, Nashville, TN, April 2007. Lecture Title: EP 
planning, Integration of CT with the EP lab.  

42. Program Director, 5th Annual Imaging and Treatment Strategies in Primary Care Medicine, Tufts 
University School of Medicine Continuing Medical Education, Boston, MA, April 2007.  

43. Invited Lecture, 5th Annual Imaging and Treatment Strategies in Primary Care Medicine, Tufts 
University School of Medicine Continuing Medical Education, Boston, MA, April 2007. Lecture 
Title: Update in Lung Imaging.  

44. Invited Lecture, 5th Annual Imaging and Treatment Strategies in Primary Care Medicine, Tufts 
University School of Medicine Continuing Medical Education, Boston, MA, April 2007. Lecture 
Title: Cardiac CT – Where are we heading? Best Use Strategies  

45. Invited Lecture, 5th Annual Imaging and Treatment Strategies in Primary Care Medicine, Tufts 
University School of Medicine Continuing Medical Education, Boston, MA, April 2007. Lecture 
Title: The strengths and weaknesses of MRI – Strategies in Use.  

46. Invited Lecture, New England Roentgen Ray Society Cardiac Course, April 2007. Lecture Title: 
Multidetector CT: Gating, Scoring, Reconstruction, and LV Function – How to Do It  

47. Medical Grand Rounds, “MRI of the Breast: What you need to know?”, Caritas St. Elizabeth’s 
Medical Center, Boston, MA, May 2007  

48. Invited Lecturer, 9th Annual International Symposium on Multidetector-Row CT, San Francisco, CA, 
June, 2007. Lecture Title: Advanced Processing Functions: Separate Workstations vs. PACS 
Integration: How to Choose.  

49. Invited Lecturer, 9th Annual International Symposium on Multidetector-Row CT, San Francisco, CA, 
June, 2007. Lecture Title: Lung Nodule CAD Finally Ready for Prime Time?  

50. Invited Lecturer, 8th Annual International Symposium on Multidetector-Row CT, San Francisco, CA, 
June, 2006. Lecture Title: MDCT for the breast: Adjunct to breast MRI  

51. Invited Lecturer, TAHSS program, Tufts University School of Medicine, Boston, MA, July 2007. 
Lecture Title: Introduction to Radiology 
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52. Keynote Speaker, SUMMIT annual meeting, RSNA, Chicago, IL. Digital Mammography 
Workstations, Current and Future Workflow. November 2007  

53. Invited Speaker, Techniques in Ultrasound Biopsy. Resident Grand Rounds, Tufts Medical Center, 
Boston, MA. August 2008.  

54. Invited Speaker, Digital Mammography Workflow, GE Medical Systems, Milwalkee, WI, February 
2008  

55. Invited Speaker, Multi Detector CT Imaging 2008, Baltimore, MD, April 2008. Lecture Title: Cardiac 
CT in the Cardiac Care Cycle: EP Integration  

56. Invited Lecture, New England Roentgen Ray Society Cardiac Course, April 2009. Lecture Title: 
Basic Principles in Cardiac CT  

57. Invited Lecturer, 11th Annual International Symposium on Multidetector-Row CT, San Francisco, 
CA, May, 2009. Lecture Title: Cardiac CT for Electrophysiology Procedures: Current status and 
future trends 

58. Invited Lecturer, 11th Annual International Symposium on Multidetector-Row CT, San Francisco, 
CA, May, 2009. Lecture Title: Workflow for outside studies: Techniques for those piles of CD’s 

59. Invited Lecturer, 11th Annual International Symposium on Multidetector-Row CT, San Francisco, 
CA, May, 2009. Lecture Title: CT of the Breast: Incidental to Interventional 

60. Invited Lecturer, 11th Annual International Symposium on Multidetector-Row CT, San Francisco, 
CA, May, 2009. Lecture Title: Scan Thin, Read Thick, Store How? What you will need from your 
PACS and 3D vendors 

61. Invited Lecturer 12th Annual International Symposium on Multidetector-Row CT, San Francisco, CA, 
May, 2010. Lecture Title: Is it Time to Read Every CT in 3D? 

62. Invited Lecturer 12th Annual International Symposium on Multidetector-Row CT, San Francisco, CA, 
May, 2010. Lecture Title: Current Techniques for Quantitative Lung Imaging in Chronic Pumonary 
Disease 

63. Invited Lecturer 12th Annual International Symposium on Multidetector-Row CT, San Francisco, CA, 
May, 2010. Lecture Title: Ultra Low Dose Cardiac CT – Early Experience 

64. Invited Lecturer 12th Annual International Symposium on Multidetector-Row CT, San Francisco, CA, 
May, 2010. Lecture Title: Breast CT – Practical Approach 

65. Invited Speaker, Champions in CT, Hollywood, FL, January 2011. Lecture Title: Integrating 3D 
Applications: Impact and Challenges 

66. Invited Speaker, Breast MRI. Resident Grand Rounds, Tufts Medical Center, Boston, MA. March 
2011.  

67. Invited Speaker, Ultrasound Intervention: Basic Technique and Biopsy. Resident Grand Rounds, 
Tufts Medical Center, Boston, MA. March 2011.  
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68. Invited Lecturer, 13th Annual International Symposium on Multidetector-Row CT, San Francisco, 
CA, June 2011. Lecture Title: Beyond Dose Reduction: Additional Clinical Applications for Iterative 
Reconstruction 

69. Invited Lecturer, 13th Annual International Symposium on Multidetector-Row CT, San Francisco, 
CA, June 2011. Lecture Title: Quantitative Tumour Analysis: Is the technology and integration ready 
for routine clinical use? 

70. Invited Speaker, Radiology in Rural Haiti - Implementation. Resident Grand Rounds, Dartmouth-
Hitchcock Medical Center, Hanover, NH, September 2011  

71. Invited Speaker, Champions in CT, Napa, CA  September 2011. Lecture Title: Iterative Techniques in 
CT: Beyond Dose Reduction 

72. Coordinator, Breast Imaging Section, Essentials in Radiology, RSNA, Chicago IL. November 2011 

73. Invited Lecturer, Essentials in Radiology, RSNA, Chicago IL. Lecture Title: Breast MRI – The 
Essentials. November 2011 

74. Invited Speaker, Champions in CT, Charlestown, SC  May 2012. Lecture Title: Lung Cancer 
Screening: Now & Tomorrow 

75. Invited Speaker, Iterative Reconstruction. Resident Grand Rounds, Tufts Medical Center, Boston, 
MA. May 2012.  

76. Invited Lecturer, 14th Annual International Symposium on Multidetector-Row CT, San Francisco, 
CA, June 2011. Lecture Title: Technical & Implementation Challenges: The Road to Full Iterative 
Reconstruction 

77. Invited Lecturer, 14th Annual International Symposium on Multidetector-Row CT, San Francisco, 
CA, June 2011. Lecture Title: Lung Nodule CAD: The effect of Iterative Reconstruction and Dose on 
Automated Nodule Analysis 

78. Invited CME Webinar, Imaging Technology News, Chicago, IL. Title: Iterative Reconstruction in 
CT: Understanding & Implementation, November 2012 

 

79. Coordinator refresher course, Radiology in the Developing World: Mistakes Made, Lessons Learned 
RSNA, Chicago, IL, November 2012 

80. Invited Lecturer, Radiology in the Developing World, Lecture Title: Creating a Remote Digital 
Department: Funding is the easy part. November 2012  

81. Invited Lecturer, Radiology in the Developing World, RSNA, Lecture Title: What is Radiology 
Readiness? RSNA, Chicago IL November 2012  

82. Invited Speaker, Strategies for Digital Radiology in the Developing World. Grand Rounds, 
Dartmouth-Hitchcock Medical Center, Hanover, NH, December 2012  
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EXPERT OPINION OF PETER D. De IPOL VI, M.D. 

This report is written at the request of The Girards Law Firm and is written in order to 
comply with Texas Civil Practices & Remedies Code § 74.351. I have been informed that 
subsection (k) of the statute provides that an expert opinion prepared under this law is not 
admissible in evidence by any party; shall not be used in a deposition, trial, or other proceeding; 
and shall not be referred to by any Defendant during the course of any proceeding in this case. All 
opinions expressed herein are based upon reasonable medical probability. 

I have reviewed the medical care given to during the time period from 
September 2011 to present by Fossil Creek Family Medical, Dr. David Simonak, Dr. Jonathan 
Snead, Texas Breast Specialists, Dr. Mary Brian, Dr. Jason Skiles, Dr. Renita Butler, and Texas 
Health Harris Methodist Southlake Hospital. I have also been provided with the Expert Opinion 
of Jeffrey B. Mendel, M.D. as well as the Expert Opinion of Suraj Achar, M.D. 

QUALIFICATIONS 

I am a physician licensed to practice medicine by the State of Texas. I received the MD 
degree at Boston University School of Medicine in Boston, Massachusetts. Thereafter, I 
completed an Internship in Straight Surgery at Ben Taub General Hospital in Houston, Texas. I 
completed a two year Residency in General Surgery at Baylor College of Medicine Affiliated 
Hospitals in Houston, Texas followed by an additional three year surgical Residency at Christus 
St. Joseph Hospital in Houston, Texas. Subsequently, I completed a Fellowship in Surgical 
Oncology at the Stehlin Foundation for Cancer Research. I am board certified by the American 
Board of Surgery. Since 1973, I have served as a member of the Surgical Staff at Christus St. 
Joseph Hospital. Likewise, since 1974, I have served as the Associate Scientific Director for the 
Stehlin Foundation for Cancer Research. I have continuously been involved in the practice of 
medicine at all times relevant hereto. My curriculum vitae is attached hereto, and further outlines 
my training, education, and experience. 

In my current practice, I see patients complaining of breast pain. I have 
performed/documented physical examinations on such patients, ordered mammograms for such 
patients, and managed their follow-up when indicated. I routinely review such studies, follow up 
on such studies, and use the results of studies to care for patients. In doing so, I have significant 
experience in recognizing the presence and significance of suspicious clusters of 
microcalcifications in breast tissue prior to any surgery. I have performed surgery on numerous 
patients who have had abnormal mammograms such as. I am intimately familiar 
with the interpretation of mammograms, the communication to the patient of the results of 
mammograms, and proper methods of following up on such mammograms. The standard of care 
related to the communication of, and following up on, abnormal mammogram results is precisely 
the same for family medicine doctors, oncologists, and surgical oncologists. I am familiar with 
the standard of care as it applies to physicians regarding these issues. Throughout my career, 
have cared for patients with breast cancer, from ductal carcinoma in situ (DCIS) to invasive 
cancer. I am intimately familiar with the methods of diagnosing these cancers, the treatments 
they require, and the prognosis that each carries. I have personally performed biopsies of breast 
tissue, partial mastectomies, total mastectomies, sentinel node biopsies, and lymph node 
dissections. 
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And finally, throughout my career I had occasion to serve on the Patient Advocacy, 
Quality Improvement, Utilization Review & Quality Assurance, and Executive Committees at 
Christus St. Joseph Hospital. I served in similar roles throughout my clinical private practice with 
Surgical Oncology Consultants of Houston. As such, I have experience in formulating and 
reviewing policies and procedures regarding the reporting of abnormal test results, in both at the 
hospital and private practice clinic setting. I am familiar with the standards of care regarding the 
same. All opinions expressed in this report are based on reasonable medical probability. 

I understand that in Texas, "negligence", when used with respect to a physician, means the 
failure to use ordinary care; that is, doing that which a physician of ordinary prudence would not 
have done under the same or similar circumstances, or failing to do that which a physician of 
ordinary prudence would have done under the same or similar circumstances. 

I understand that in Texas as to a physician, "ordinary care" means that degree of care 
which would be used by a physician of ordinary prudence under the same or similar 
circumstances. 

I understand that in Texas, "negligence", when used with respect to a medical practice, 
means the failure to use ordinary care; that is, doing that which a medical practice of ordinary 
prudence would not have done under the same or similar circumstances, or failing to do that 
which a medical practice of ordinary prudence would have done under the same or similar 
circumstances. 

I understand that in Texas as to a medical practice, "ordinary care" means that degree of 
care which would be used by a medical practice of ordinary prudence under the same or similar 
circumstances. 

I understand that in Texas, "proximate cause" means that cause that was a substantial 
factor in bringing about an event, and without which cause such event would not have occurred. 
In order to be a proximate cause, the act or omission complained of must be such that a physician 
using ordinary care would have foreseen that the event, or some similar event, might reasonably 
result therefrom. I understand that there may be more than one proximate cause of an event. 

PATIENT HISTORY 

In September 2011, , a 33 year old female, presented to Fossil Creek Family 
Medical Center, P.A. complaining ofleft sided breast pain. On September 19,2011, Brenda 
Wilmore, FNP saw for these complaints. No physical exam of the breast was 
performed or documented. However, Dr. David Simonak ordered a screening mammogram for 
these complaints, which was performed September 22, 2011. 

Dr. Jason Skiles interpreted the mammogram, and described "scattered punctuate benign 
appearing calcifications" in the left breast. He further described "some clustering of calcifications 
in the upper outer quadrant of the left breast." His Impression was as follows: 
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Impression: Indeterminate microcalcifications in the left breast, probably benign. A follow-up study is 
recommended in 3 to 6 months. Computer-aided detection was utilized. 

BI-RADS category 3: Probably benign finding(s). 

No one at Fossil Creek Family Medical Center, P.A., including Dr. Simonak, communicated or 
explained the results of the abnormal mammogram to . No follow-up study was 
recommended or occurred 3-6 months later. Fossil Creek Family Medical Center, P.A. did not 
have or enforce a policy or procedure that assured that mammogram results were 
communicated directly to her, and that the follow-up study occurred within the recommended 3-6 
months. No follow-up study was performed for more than 14 months; no biopsy was performed. 

Instead, continued to have left breast complaints and was eventually seen by Dr. 
Mary Brian on January 28,2013 . Dr. Brian performed an in-office core biopsy which revealed 
high grade ductal carcinoma in situ. On February 22, 2013, Dr. Brian performed a Left modified 
radical mastectomy and Left sentinel node biopsy. Subsequent pathology confirmed that 

had multiple positive lymph nodes (14 out of28) and she was diagnosed with multifocal 
Stage IIIC invasive ductal carcinoma. 

Radiologist Dr. Jeffrey Mendel performed a blinded review of the September 22,2011 
mammogram as follows: 

On my blinded review, the mammogram demonstrates microcalcifications clustered in the upper 
outer quadrant of the left breast. These are principally in the mid portion of the breast but some 
are noted to extend more posteriorly. These calcifications are noted on the magnified, focally 
compressed views to be both amorphous and pleomorphic without associated mass or 
architectural distortion. Additionally, there are scattered groups of amorphous 
microcalcifications in adjacent portions of the same quadrant. There are afew lymph nodes 
visible in the left axilla on the oblique view and not on the right. The largest is less than 1 cm in 
short axis and retains a fatfy notch although it appears relatively dense. There are virtually no 
microcalcifications in the right breast. 

Dr. Mendel states that September 22, 2011 mammogram demonstrated a highly suspicious cluster 
of microcalcifications in the upper outer quadrant of the left breast, and that the presence of 
adjacent groups of micro calcifications raises the possibility of multifocal disease. He concludes 
that Dr. Jason Skiles fell below the applicable standards of care in his treatment of 
by: 1) failing to appreciate the presence and significance of the suspicious microca1cifications in 
the left breast, and 2) by failing to immediately recommend biopsy of the concerning breast 
tissue. 

STANDARDS OF CARE 

1. The standard of care for physicians interpreting radiological studies in patients such as 
requires that the physician recognize the presence and significance of suspicious 

clusters of microcalcifications in breast tissue and recommend prompt biopsy. 
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2. The standard of care for a physician treating a patient complaining of breast pain such as 
requires that the physician complete and document a thorough physical 

examination of the breast and lymph nodes. Further, the standard of care further requires that the 
physician communicate the results of abnormal mammograms to the patient directly, make certain 
that the patient understands the results of the mammograms, and assure that any recommended 
follow-up studies occur within the appropriate time frame. 

3. The standard of care further requires that the entity/medical practice have and enforce 
adequate policies and procedures to assure that: a) all physicians/health care providers perform 
and document a thorough physical examination of the lymph nodes and breast for patients 
complaining of breast pain; b) mammogram results are communicated directly to the patient; and 
c) recommended follow-up studies occur within the appropriate time frame. 

VIOLATIONS OF THE STANDARD OF CARE 

1. My review of the medical records and radiological studies related to care 
leads me to conclude that, based on reasonable medical probability, Dr. Jason Skiles fell below 
the applicable standards of care in his treatment of by failing to appreciate the 
presence and significance of the suspicious micro calcifications in the left breast. Further, it is my 
opinion that Dr. Skiles fell below the applicable standards of care by failing to immediately 
recommend biopsy of this concerning breast tissue. Under the definitions listed above, I must 
conclude that Dr. Skiles was negligent in his care and treatment of 

2. My review of the medical records and materials related to care leads me 
to conclude that, based on reasonable medical probability, Dr. David Simonak fell below the 
applicable standards of care in his treatment of by failing to complete and 
document a thorough physical examination of her breast and lymph nodes. In the event his nurse 
practitioner saw his patients, Dr. Simonak failed to assure that his nurse practitioner completed 
and documented a through physical examination of the breast and lymph nodes. Dr. Simonak 
also fell below the standard of care by failing to communicate the results of the September 22, 
2011 mammogram to directly, failing to make certain that 
understood the results of the mammogram, and assure that the recommended follow-up in 3-6 
months. Under the definitions listed above, I must conclude that Dr. Simonak was negligent in 
his care and treatment of 

3. My review of the medical records and materials related to care leads me 
to conclude that, based on reasonable medical probability, Fossil Creek Family Medical Center, 
P.A. fell below the applicable standards of care in its treatment of by failing to 
have and enforce adequate policies and procedures to assure that Dr. Simonak and FNP Wilmore 
performed and documented a thorough physical examination of lymph nodes and 
breast when she presented complaining of breast pain. Further, Fossil Creek Family Medical 
Center, P.A. fell below the applicable standards of care by failing to have and enforce policies and 
procedures assuring that abnormal mammogram results were communicated 
directly to her, and that the follow-up studies occur within the recommended 3-6 months. Under 
the definitions listed above, I must conclude that Fossil Creek Family Medical Center, P.A. was 
negligent in its care and treatment of 
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APPROPRIATE PATIENT CARE 

The results of the September 22, 2011 mammogram were clearly abnormal. Dr. Mendel 
observed that the mammogram demonstrated a highly suspicious cluster of microcalcifications in 
the upper outer quadrant of the left breast, and that the presence of adjacent groups of 
micro calcifications raised the possibility of multifocal disease. In order to meet the minimal 
standards of care, Dr. Skiles should have recognized that this cluster of suspicious 
microcalcifications in the left breast had a high probability of being cancerous and immediately 
recommend biopsy of the concerning breast tissue. 

Dr. Simonak ordered the September 22, 2011 screening mammogram and ultrasound in 
response to breast pain. As such, he was clearly aware of these complaints and 
should have performed and documented a complete physical examination of her breast and lymph 
nodes. He did not, and he also failed to assure that FNP Wilmore completed and documented a 
through physical examination of the breast and lymph nodes. The failure to conduct and 
document a physical examination prevented healthcare providers from being aware of the clusters 
of abnormal tissue in left breast, much less tracking its size/appearance over time. 
Most important, Dr. Simonak should have communicated the abnormal results of the September 
22,2011 mammogram to directly, made certain that she understood these results, 
and assured that she had the recommended follow-up studies in 3-6 months. In fact, he could and 
should have ordered the follow-up study immediately so that it could have been scheduled within 
the recommended time period. Had appropriate care been rendered, more likely than not, 

would have received the recommended follow-up studies, the changes in the 
size/appearance of the abnormal breast tissue noted, and the diagnosis of breast cancer would 
have been reached much sooner than it was made. 

Fossil Creek Family Medical Center, P.A. should have had and enforced adequate policies 
and procedures in place to assure that Dr. Simonak and FNP Wilmore performed and documented 
a thorough physical examination of lymph nodes and breast when she presented 
complaining of breast pain. Worse still, Fossil Creek Family Medical Center, P.A. should have 
had and enforced policies and procedures assuring that mammogram results were 
communicated directly to her, and that the follow-up studies occur within the recommended 3-6 
months. This would have been a simple matter of flagging her chart, and following up with a 
phone call or letter. 

CAUSATION & DAMAGES 

It is my opinion beyond a reasonable medical probability, based on my training and 
education and experience that the negligent acts/omissions of Dr. Skiles, Dr. Simonak and Fossil 
Creek Family Medical Center, P.A. outlined above were each a proximate cause of her injuries 
and resulted in an extended delay in diagnosis and treatment of breast cancer. 

Had Dr. Skiles properly recommended a biopsy following the September 22,2011 
mammogram, more likely than not a Fine Needle Aspiration Biopsy (FNAB) or Core Needle 
Biopsy (CNB) would have been performed within a short period. In fine needle aspiration biopsy 
(FNAB), the physician uses a very thin needle attached to a syringe to withdraw a small amount 
of tissue from the suspicious area. In core needle biopsy, a slightly larger, hollow needle is used 
to withdraw small cylinders (or cores) of tissue from the abnormal area in the breast. FNAB and 

Page 5 

kathy
Typewritten Text
patient's

kathy
Typewritten Text
patient's

kathy
Typewritten Text
patient

kathy
Typewritten Text
patient

kathy
Typewritten Text
patient's

kathy
Typewritten Text
patient's

kathy
Typewritten Text
patient's

kathy
Typewritten Text
REDACTED COPY



CNB are most commonly done in the doctor's office with local anesthesia. The tissue samples 
are then sent to a lab, where a pathologist examines them under a microscope to determine if they 
show cancer. 

Both FNAB and CNB are sensitive/accurate in terms of diagnosing breast cancer, certainly far 
greater than 50%. In fact, the sensitivity rate of large-core needle biopsy for the diagnosis of 
breast cancer has been shown to be in the 95% + range. Had an FNAB or CNB been performed 
shortly after the 2011 mammogram, more likely than not, it would have resulted in 
being diagnosed with ductal carcinoma in situ, or DCIS, rather than invasive cancer. 

Likewise, had Dr. Simonak or Fossil Creek Family Medical Center, P.A. told their patient that she 
needed a follow-up study in 3-6 months, or followed up as noted above, it is probable that 

would have had the follow-up mammogram and resulting recommendation for biopsy. 
In my experience, very rarely do patient who know that they might have cancer fail to follow up. 
In any case, more likely than not, had an FNAB or CNB been performed 3-6 months following 
the 2011 mammogram been performed, it too would have resulted in being 
diagnosed with DCIS rather than invasive cancer. 

DCIS refers to a cancer started in a duct (the tube that carries the milk from the lobule to the 
nipple) that has not spread to the nearby breast tissue or other organs.) DCIS is the most treatable 
form of breast cancer that carries the best prognosis. Had been properly diagnosed 
shortly after the mammogram, or shortly after the recommended follow-up period, her treatment 
would have most likely been lumpectomy with radiation or mastectomy surgery. Chemotherapy 
is not required for DCIS, and prognosis would have been excellent. By 
definition, there is no risk of distant recurrence since the cancer is noninvasive. For women 
having lumpectomy with radiation, the risk oflocal recurrence ranges from 5-15 percent. For 
women having mastectomy, the risk oflocal recurrence is less than 2 percent. Large clinical 
trials, conducted by the National Surgical Adjuvant Breast and Bowel Project, show that the 
overall 15 year survival rate exceeded 85%, with the incidence of death from breast cancer less 
than 5 percent. Quite simply, with timely follow-up exams and biopsy, would 
likely not have required chemotherapy and/or died from breast cancer. 

Because Dr. Skiles, Dr. Simonak, and Fossil Creek Family Medical Center, P.A. failed to provide 
timely/proper follow-up and care, breast cancer was not diagnosed and treated 
before it spread. Pathology following her February 2013 surgery revealed multiple positive 
lymph nodes (14 out of28) and she was diagnosed with multifocal Stage IIIC invasive ductal 
carcinoma. The treatment and prognosis for this cancer is vastly different than DCIS. Treatment 
for multifocal Stage mc invasive ductal carcinoma involves modified radical mastectomy 
surgery (removing the whole breast that has cancer, many of the lymph nodes under the arm, the 
lining over the chest muscles, and often part of the chest wall muscles) followed by radiation 
therapy (using high-energy x-rays or radiation to kill cancer cells or keep them from growing) and 
chemotherapy (using drugs to stop the growth of cancer cells, either by killing the cells or by 
stopping them from dividing.) Based upon the most recent numbers published by the National 
Cancer Data Base, has a less than 50% chance of surviving 5 years, even with the 
best treatment available. 
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~ . 

In sum, it is my opinion beyond a reasonable medical probability, based on my training and 
education and experience, that Dr. Jason Skiles, Dr. David Simonak and Fossil Creek Family 
Medical Center, P.A. were negligent in their care of . Further, it is my opinion that 
each of these acts and omissions of negligence was a proximate cause of her injury and its 
sequelae. 

I hold these opinions to a reasonable degree of medical certainty. I reserve the right to 
extend or amend these opinions as additional materials become available for my review. 

Sincerely yours, 
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Introduction 
 

 The missing link in the patient’s analysis of causation remains missing.  To 

demonstrate that the cancer progressed under Appellants’ care, the experts needed to 

show that it worsened.  The experts posit that she had ductal carcinoma in situ 

(“DCIS”).  But the expert reports factually note that SK’s physician diagnosed her 

with DCIS after the alleged delay in this case.  While the experts discuss how treatment 

of Stage IIIC cancer is more involved and has a worse prognosis than DCIS, that 

analysis is irrelevant if the experts never explained how the cancer evolved from DCIS 

to something else while under Appellants’ care.  And it is this initial link from 

Appellants’ care to the injury that is missing from the expert reports.   

 Additionally, we know that the diagnosis of Stage IIIC cancer turns exclusively 

on the involvement of lymph nodes.  Not only is number a factor, but also location.  

If a certain number of nodes are cancerous, then the threshold for Stage IIIC is 

attained.  But the threshold is also attained with just one node in the correct area.  

And that is why the experts need at least some discussion of lymph nodes in order to 

establish causation, especially given the fact that SK had complaints consistent with 

lymph node involvement from the beginning of the care in question.  The 

involvement of the “right” lymph node at the beginning of the case would mean that 

the delay did not cause any injury to SK because it would have resulted in a diagnosis 

of Stage IIIC Cancer.  The care, as well as prognosis, would have been the same.  



2 
 

 These two problems with the causation analysis explain why this case is 

different from the Polone case.  In that case, the expert’s analysis did not leave a hole in 

causation because it explained the progressive worsening of the disease and prognosis.  

Here, the fact that the treating provider, who cared for SK after Appellants, diagnosed 

her with DCIS demonstrates why her prognosis and treatment did not worsen due the 

alleged delay.  The facts presented by the experts in this case show a flaw in their 

causation analysis that needed to be explained in order to demonstrate the causal 

connection between the alleged negligence and the alleged injury. 

 One last preliminary point – SK claims that the challenge here is essentially 

frivolous, in bad faith, and nonsensical.  Appellees’ Brief, pp. 4 and 9.  Yet she never 

explains how the expert reports meet the challenges raised.  And she never says that 

the challenges raised are not based on actual requirements of an expert report.  

Instead, she merely reiterates that treatment and prognosis worsened due to the delay 

without explaining how the delay could have caused harm in light of the fact that her 

treating physician diagnosed her with DCIS after Appellants completed their care of 

SK.  At that point, she had the very disease state that the experts assume she had at 

the beginning of the alleged delay.  Plus, if this were such a simple case, then why did 

it take the trial court from November 7, 2013 to February 25, 2014 to decide the 

issue?  The case is just not as simple as SK would have the Court believe, especially in 

the context of the diagnosis of DCIS by SK’s treating physician after the alleged delay 

caused by the Appellants.   
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Argument in Reply 

A. The Experts’ Discussion of Causation Was Deficient Because They Did 
Not Connect Delay to Injury 

 
 The parties appear to agree that the preliminary expert report requirement is a 

fairly low standard – not the same as litigating on the substance (as in a summary 

judgment) – and only enough to inform the defendant of the conduct called into 

question and the trial court that the claims have merit.  Appellants’ Brief, pp. 12-13; 

Appellees’ Brief, pp. 5-6.  But just how low is the standard is where the parties appear 

to disagree.  Appellants believe that the causation statement must contain an 

explanation of “how and why the breach caused the injury based on the facts 

presented.”  Jelinek v. Casas, 328 S.W.3d 526, 539-540 (Tex. 2010).  Appellees, on the 

other hand, appear to believe that stringing together a list of alleged harm is sufficient.  

Appellees’ Brief, pp. 8-9.  Appellees’ position trivializes the causation analysis and 

should be rejected.   

1. The Experts Did Not Explain How Defendants Caused the 
Cancer to Progress beyond DCIS – Especially Given the Finding 
of DCIS after Defendants’ Involvement Was Complete 

 
 Appellees’ (and their experts’) position is that with proper care, SK would have 

had a diagnosis of DCIS.  Appellees’ Brief, p. 8.  But that is the exact diagnosis SK 

had at the end of the delay attributed to Appellants.  The following timeline illustrates 

this point: 
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• September 19, 2011 through January 23,  2013 – care by Dr. Simonak 

and Fossil Creek on a variety of occasions (CR 25-27, 128-129);  

• September 22-26, 2011 – Dr. Skiles’ interpretation of the mammogram 

(CR 25-26, 50-51, 128-129); and 

• January 28, 2013 – breast biopsy by Dr. Mary Brian revealed DCIS (CR 

51, 129). 

At the end of Appellants’ alleged delay, the diagnosis remained the same as the 

experts contend it would have been without the delay, i.e. “ductal carcinoma in situ.”  

CR 51, 129.  Even Appellees’ Statement of Facts notes that Dr. Brian’s biopsy 

“revealed high grade ductal carcinoma in situ.”  Appellees’ Brief, p. 3.  If, as the 

experts note, the diagnosis was still DCIS at the end of the alleged delay, then the 

purported delay did not harm SK.   

 Of course, Appellants’ argument at this early stage is not to claim that the 

experts’ conclusion that the delay caused harm is wholly without merit and untenable.  

Instead, Appellants’ point is that the trial court – and Appellants – cannot tell that the 

claim has any merit because, based on the four corners of the reports, it appears that 

the claimed delay factually caused no harm.  In this context, the experts needed to 

provide an explanation of why Dr. Brian’s finding of DCIS was incorrect and that 

Stage IIIC cancer existed at the time of her biopsy.  This case is an unusual one in that 

the facts explained by the experts appear to contradict the experts’ conclusions.  And 
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all Appellants seek is an explanation of that obvious inconsistency so that a reviewer 

of the report could understand the rationale and then conclude that the claim has 

merit.   

 Appellees discuss the litany of different care and worsened prognosis that 

resulted because the diagnosis was not confined to DCIS.  Appellees’ Brief, pp. 8-9. 

But that discussion misses the entire point of Appellants’ Brief – the experts never 

factually explained how or why the alleged delay caused the patient to move beyond 

DCIS, especially where Dr. Brian diagnosed DCIS after Appellants’ care ended.  The 

flaw in the expert reports that went unaddressed in Appellees’ Brief is the fact that the 

expert reports factually appear to show that SK suffered no harm from the delayed 

diagnosis: while a timely diagnosis would allegedly have resulted in a DCIS diagnosis, 

she had a DCIS diagnosis even after the alleged delay.  Looking at the reports from 

the end of the case, they fail to connect any delay to the purported harm because they 

appear to show that she had the same diagnosis that would have existed with an 

earlier diagnosis: DCIS.  The trial court abused its discretion in concluding the reports 

were sufficient on causation.   

2. The Experts Provide No Analysis of SK’s Lymph Nodes –  The 
Key to Determining Stage IIIC Cancer 

 
 Turning the case around and looking at SK’s condition at the front end, the 

reports are also deficient because they never factually explain how the experts 

conclude that the patient just had DCIS at the time the alleged delay began.  In this 
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second problem, the reports fail to include any discussion of lymph node status – 

something that is key to the determination of Stage IIIC cancer.  Appellants’ Brief, pp. 

14-17.  Instead, the experts appear to assume that the patient had DCIS.  But we 

know that if enough lymph nodes – or even just one in the right location – were 

cancerous back at the beginning of the claimed delay, then the diagnosis at the end – 

Stage IIIC – would have remained the same.   

 While the reports have some vague (and incomprehensible to the lay public) 

discussion of lymph node status, none of the reports provide sufficient information to 

say that the lymph nodes were negative back when the alleged delay began.  And this 

is important because positive nodes in correct number or location combined with any 

tumor size, which includes DCIS, is sufficient to trigger the Stage IIIC diagnosis. 

American Joint Commission on Cancer, Chapter 32: Breast, Cancer Staging Manual, 360 

(2010).  Moreover, the reports contain some evidence suspicious for something going 

on with the lymph nodes because that is SK’s initial complaint on her very first visit 

for the care at issue in the lawsuit.  See, e.g., CR 25 (“left axilla pain—feels like swollen 

lymph nodes [times] several weeks”). 

 In order for the experts to conclude that the patient had DCIS that then 

became Stage IIIC cancer during the alleged delay in diagnosis, the experts would 

have to demonstrate that the lymph nodes were not involved at the time the delay 

began.  The experts, however, offered no comment – in the form of an opinion or 

even just a factual statement – regarding what occurred with the lymph nodes at that 
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critical time.  Instead, the experts just said that the cancer would have been DCIS 

without providing any analysis.  That lack of analysis or explanation does not explain 

causation “based on the facts presented.”  Jelinek, 328 S.W.3d at 539-540.  The trial 

court abused its discretion in concluding that the reports adequately addressed 

causation.   

3. The Court Should Not Provide Analysis or Explanation that the 
Experts and Appellees Did Not Give 

 
It is axiomatic in expert-report litigation that a court cannot make inferences 

from the report.  Collini v. Pustejovsky, 280 S.W.3d 456, 462 (Tex.App.—Ft. Worth 

2009, no pet.).  Thus, the Court cannot speculate what explanation of Dr. Brian’s 

finding of DCIS that Appellees’ experts would provide.  Similarly, the Court cannot 

hypothesize what the experts think regarding lymph node involvement at the 

beginning of the care.  The job of explaining those issues belonged to the experts. 

Additionally, the Court should not fill in the gaps in Appellees’ discussion of 

the case.1

                                                 
1  Appellees actually spend more time (and provide more citations) in their 

Brief arguing that the experts were qualified than they do arguing that the reports 
sufficiently addressed causation.  Appellees’ Brief, pp. 8-9.  Appellants never 
challenged the experts’ qualifications in this Court. 

  For example, Appellees make much of the fact that the expert reports 

should be read together and criticize Appellants’ “separate” analysis of the reports.  

Appellees’ Brief, pp. 5, 7.  But Appellees never explain how reading the reports 

together overcomes any of the problems.  Appellees only “analysis” of any of the 
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reports is to provide details regarding what their surgical oncologist said about 

“causation” without providing any information about what the experts say.  

Appellees’ Brief, pp. 8-9.   

Moreover, Appellees’ Brief never even addresses the specific arguments about 

why the causation element is lacking.  Appellees’ Brief, pp. 8-9.  Instead, Appellees 

pretend that Dr. Brian’s finding of DCIS requires no explanation and that the lymph 

node issue does not exist.  They certainly do not provide any analysis of why either of 

those issues does not matter to the causation analysis.  And the problem is that both 

issues are germane given the facts presented in this case.  In order to say that the 

cancer would have been just DCIS instead of Stage IIIC cancer at the beginning of 

the alleged delay, the experts needed to explain that the lymph nodes were not 

involved, or at least not sufficiently involved, to trigger a different cancer stage.  And 

the experts needed to explain why Dr. Brian’s finding of DCIS after this period of 

alleged delay did not matter to the causation analysis.  The experts did neither.  So we 

do not know that the claim has merit because we do not know whether SK could 

have had Stage IIIC cancer all along and we do not know whether she went from 

DCIS to Stage IIIC after Appellants’ involvement ended. 

“The purpose of briefs is to help [the appellate court] and conserve judicial 

resources….”  King-Mays v. Nationwide Mut. Ins. Co., 194 S.W.3d 143, 145 (Tex.App.—

Dallas 2006, pet. denied).  “An appellate court is not required to search the appellate 

record, with no guidance from the briefing party, to determine if the record supports 
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the party’s argument.”  Citizens Nat’l Bank v. Allen Rae Invs., Inc., 142 S.W.3d 459, 490 

(Tex.App.—Ft. Worth 2004, no pet.).  Appellees’ Statement of Facts and Argument 

sections provide no citations to the record and, in fact, do not even purport to recite 

what the experts say regarding causation other than their summary (with no citation) 

of what Dr. DeIpolyi says.  Appellees’ Brief, pp. 3, 8-9.  Appellees did not satisfy their 

briefing requirement to provide a clear and concise argument, including appropriate 

citations to authority and the record “by merely uttering brief conclusory statements 

unsupported by legal citations.”  Ward v. Ladner, 322 S.W.3d 692, 697 (Tex.App.—

Tyler 2010, pet. denied).  A lack of substantive analysis is usually a waiver.  Id.  

Appellees do not raise any affirmative issues, and thus waiver is inappropriate in this 

instance.  The Court should not provide the explanations that Appellees did not in 

light of the lack of substantive analysis of the arguments, citations to the record, and 

citations to case law.   

B. Polone Is Not Like This Case  

 Appellees argue that this case has more causation analysis than Polone.  

Appellee’s Brief, p. 9.  Appellees are correct in one respect – the litany of events listed 

by Dr. DeIpolyi is longer and more involved.  But Appellees again miss the point that 

the initial link to that litany is missing in this case (in light of Dr. Brian’s finding of 

DCIS after the alleged delay ended), making this case much weaker than Polone.   

 In Polone, the data about the cancer was much more limited: a 22-month delay 

resulted in “progressive growth and development of breast cancer,…increase[ing] [the 
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patient’s] risk of metastatic breast cancer and subsequent morbidity and mortality….”  

Polone v. Shearer, 287 S.W.3d 229, 236 (Tex.App.—Ft. Worth 2009, no pet.).  But 

because that was sufficient in that case – due to the limited facts presented – does not 

mean that the reports are sufficient in light of the facts presented in this case.  In 

particular, the facts recited in the report in Polone do not appear to include the 

subsequent treating physician’s finding of the disease state claimed to have been lost 

by the delay.  Id.  Here, Dr. Brian found DCIS after the alleged delay was complete – 

the exact disease state the experts claim was lost.  And in this case, again unlike Polone, 

the stage of cancer ultimately claimed by the experts turned on the status of lymph 

nodes, yet the experts provided no data regarding lymph node status.  Based on the 

facts presented by the experts, this case is not at all like Palone because the facts 

presented demonstrate the two holes in the experts’ causation analysis.  And the facts 

presented by the expert in Polone did not demonstrate any hole with respect causation.   

C. A Remand for Consideration of a 30-Day Extension Would Be an 
Appropriate Remedy 

 
 Appellants agree that a remand for the trial court to determine whether to grant 

a 30-day extension  is appropriate because the reports are “deficient” and not 

“absent.”  That is why they prayed for that exact relief.  Appellants’ Brief, pp. 38-39.   

 Wherefore, Appellants Consultants in Radiology, P.A., Jason W. Skiles, D.O., 

David W. Simonak, D.O., Fossil Creek Family Medical Center, P.A. pray that this 

Court reverse the trial court’s orders denying their motions to dismiss and overruling 
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their objections and remand this case to the trial court for a determination of whether 

an extension of the expert report deadline is appropriate.  Appellants Consultants in 

Radiology, P.A., Jason W. Skiles, D.O., David W. Simonak, D.O., Fossil Creek Family 

Medical Center, P.A. pray for recovery of their appellate costs and for such other 

relief to which they may be entitled. 

Respectfully submitted,     
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