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&RQWLQHQWDO�+RPHV�RI�7H[DV��/�3��G�E�D�([SUHVV�+RPHV��³&RQWLQHQWDO�+RPHV´��DSSHDOV�

IURP�WKH�WULDO�FRXUW¶V�LQWHUORFXWRU\�RUGHU�GHQ\LQJ�LWV�PRWLRQ�WR�FRPSHO�DUELWUDWLRQ��:H�DIILUP�
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&RQWLQHQWDO�+RPHV��D�UHVLGHQWLDO�KRPHEXLOGHU��HQWHUHG�LQWR�D�FRQWUDFW�ZLWK�*LDQFDUOR�DQG�

.U\VWOH�3HUH]��³WKH�3HUH]HV´��UHJDUGLQJ�WKH�FRQVWUXFWLRQ�DQG�VDOH�RI�D�KRPH�ORFDWHG�LQ�6DQ�$QWRQLR��

7H[DV��7KH�FRQWUDFW�FRQWDLQV DQ�DUELWUDWLRQ�SURYLVLRQ�VWDWLQJ�WKDW�³HYHU\�SRWHQWLDO�GLVSXWH�EHWZHHQ�

WKH� SDUWLHV� RFFXUULQJ� EHIRUH� DQG DIWHU� WKH� FORVLQJ� RI� >WKH�3HUH]HV¶@� SXUFKDVH� RI� WKH� >KRPH@´� LV
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VXEMHFW� WR� ELQGLQJ� DUELWUDWLRQ WR� EH� DGPLQLVWHUHG� DQG� FRQGXFWHG� E\� WKH� $PHULFDQ� $UELWUDWLRQ�

$VVRFLDWLRQ�´ $IWHU�FORVLQJ RQ�WKHLU�KRPH��WKH�3HUH]HV�FRPSODLQHG�WR�&RQWLQHQWDO�+RPHV�DERXW�

DOOHJHG GHIHFWV�LQ�WKH�IRXQGDWLRQ��7KH\�VXHG�&RQWLQHQWDO�+RPHV�LQ�7H[DV�GLVWULFW�FRXUW��DOOHJLQJ�

FODLPV� IRU� IUDXG�� EUHDFK� RI� FRQWUDFW�� QHJOLJHQFH�� DQG� YLRODWLRQV� RI� WKH� 7H[DV�'HFHSWLYH�7UDGH�

3UDFWLFHV�$FW��

$IWHU�DQVZHULQJ�WKH�ODZVXLW��&RQWLQHQWDO�+RPHV�PRYHG�WR�FRPSHO�DUELWUDWLRQ SXUVXDQW�WR�

WKH�FRQWUDFW��,Q�UHVSRQVH��WKH�3HUH]HV�DUJXHG�WKH�DUELWUDWLRQ�DJUHHPHQW�ZDV�QRW�HQIRUFHDEOH�GXH�WR�

XQFRQVFLRQDELOLW\��$IWHU�D�KHDULQJ��WKH�WULDO�FRXUW�GHQLHG�&RQWLQHQWDO�+RPHV¶V�PRWLRQ�WR�FRPSHO�

WKH�SDUWLHV�WR�DUELWUDWLRQ� &RQWLQHQWDO�+RPHV�WKHQ�ILOHG�WKLV�LQWHUORFXWRU\�DSSHDO��

',6&866,21

&RQWLQHQWDO� +RPHV� DUJXHV� WKDW� WKH� WULDO� FRXUW� HUUHG� LQ� GHQ\LQJ� LWV� PRWLRQ� WR� FRPSHO�

DUELWUDWLRQ�� ³$� SDUW\� VHHNLQJ� WR� FRPSHO� DUELWUDWLRQ� PXVW� HVWDEOLVK� WKH� H[LVWHQFH� RI� D� YDOLG�

DUELWUDWLRQ�DJUHHPHQW�DQG�WKDW�WKH�FODLPV�DW�LVVXH�IDOO�ZLWKLQ�WKH�VFRSH�RI�WKDW�DJUHHPHQW�´ +HQU\�

Y��&DVK�%L]��/3������6�:��G�����������7H[���������³,I� WKH�SDUW\�VHHNLQJ�WR�FRPSHO�DUELWUDWLRQ�

PHHWV�WKLV�EXUGHQ��WKH�EXUGHQ�WKHQ�VKLIWV��DQG�WR�DYRLG�DUELWUDWLRQ��WKH�SDUW\�RSSRVLQJ�LW�PXVW�SURYH�

DQ�DIILUPDWLYH�GHIHQVH�WR�WKH�SURYLVLRQ¶V�HQIRUFHPHQW��VXFK�DV�ZDLYHU´ DQG�XQFRQVFLRQDELOLW\� ,G��

³>$@Q\�GRXEWV�FRQFHUQLQJ�WKH�VFRSH�RI�DUELWUDEOH�LVVXHV�VKRXOG�EH�UHVROYHG�LQ�IDYRU�RI�DUELWUDWLRQ��

ZKHWKHU�WKH�SUREOHP�DW�KDQG�LV�WKH�FRQVWUXFWLRQ�RI�WKH�FRQWUDFW�ODQJXDJH�LWVHOI�RU�DQ�DOOHJDWLRQ�RI�

ZDLYHU��GHOD\��RU�D�OLNH�GHIHQVH�WR�DUELWUDELOLW\�´ ,G� �TXRWLQJ�,Q�UH�6HUY��&RUS��,QW¶O�����6�:��G�

����������7H[���������

³:H� UHYLHZ� D� WULDO� FRXUW¶V� RUGHU� GHQ\LQJ� D� PRWLRQ� WR� FRPSHO� DUELWUDWLRQ� IRU� DEXVH� RI�

GLVFUHWLRQ�´� ,G� ³:H� GHIHU� WR� WKH� WULDO� FRXUW¶V� IDFWXDO� GHWHUPLQDWLRQV� LI� WKH\� DUH� VXSSRUWHG� E\�

HYLGHQFH�EXW� UHYLHZ� LWV� OHJDO�GHWHUPLQDWLRQV�GH� QRYR�´ ,G�� ³:KHWKHU� WKH� FODLPV� LQ�GLVSXWH� IDOO�
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ZLWKLQ�WKH�VFRSH�RI�D�YDOLG�DUELWUDWLRQ�DJUHHPHQW�DQG�ZKHWKHU�D�SDUW\�ZDLYHG�LWV�ULJKW�WR�DUELWUDWH�

DUH�TXHVWLRQV�RI�ODZ��ZKLFK�DUH�UHYLHZHG�GH�QRYR�´ ,G�

³0RWLRQV� WR� FRPSHO� DUELWUDWLRQ� DUH� RUGLQDULO\� GHFLGHG� LQ� VXPPDU\� SURFHHGLQJV� µRQ� WKH�

EDVLV� RI� DIILGDYLWV�� SOHDGLQJV�� GLVFRYHU\�� DQG� VWLSXODWLRQV�¶´� .PDUW� 6WRUHV� RI� 7H[��� /�/�&� Y��

5DPLUH]������6�:��G�����������7H[��$SS�²(O�3DVR�������SHW��GHQLHG���TXRWLQJ�-DFN�%��$QJOLQ�

&R��Y��7LSSV������6�:��G�����������7H[������� �RULJ��SURFHHGLQJ����³$�VXPPDU\�PRWLRQ�WR�FRPSHO�

DUELWUDWLRQ�LV�HVVHQWLDOO\�D�PRWLRQ�IRU�SDUWLDO�VXPPDU\�MXGJPHQW��VXEMHFW�WR�WKH�VDPH�HYLGHQWLDU\�

VWDQGDUGV�´�,G���TXRWDWLRQ�RPLWWHG���:KHUH�JHQXLQH�LVVXHV�RI�PDWHULDO�IDFW�DUH�UDLVHG�E\�WKH�SDUWLHV��

WKH� WULDO� FRXUW� ³PXVW� IRUHJR� VXPPDU\� GLVSRVLWLRQ� DQG� KROG� DQ� HYLGHQWLDU\� KHDULQJ�´� ,G�� �FLWLQJ�

1DERUV�'ULOOLQJ�86$��/�3� Y��&DUSHQWHU������6�:��G�����������7H[��$SS�²6DQ�$QWRQLR�������QR�

SHW�����:KHUH� WKH� WULDO� FRXUW� FRQGXFWV� VXFK� DQ� HYLGHQWLDU\� KHDULQJ��ZH� UHYLHZ� WKH� WULDO� FRXUW¶V�

ILQGLQJV� IRU� OHJDO� VXIILFLHQF\�� ,G�� ³,Q� D� QRQMXU\� SURFHHGLQJ�� ZKHQ� QR� ILQGLQJV� RI� IDFWV� RU�

FRQFOXVLRQV� RI� ODZ� DUH� ILOHG� RU� UHTXHVWHG��ZH� LQIHU� WKDW� WKH� WULDO� FRXUW�PDGH� DOO� WKH� QHFHVVDU\�

ILQGLQJV� WR�VXSSRUW� LWV� MXGJPHQW�´� ,G��³:KHQ� WKH� LQIHUUHG� ILQGLQJV�RI� IDFW�DUH�VXSSRUWHG�E\� WKH�

HYLGHQFH�� WKH�DSSHOODWH�FRXUW�PXVW�XSKROG�WKH� MXGJPHQW�RQ�DQ\� WKHRU\�RI� ODZ�DSSOLFDEOH� WR� WKH�

FDVH�´�,G��

,Q� WKH� WULDO� FRXUW�� &RQWLQHQWDO�+RPHV� DWWDFKHG� DV� HYLGHQFH� LQ� VXSSRUW� RI� LWV�PRWLRQ� WR�

FRPSHO�DUELWUDWLRQ�WKH�FRQWUDFW�LQ�TXHVWLRQ��ZKLFK LQFOXGHV�DQ�DUELWUDWLRQ�SURYLVLRQ��,Q�UHVSRQVH�WR�

&RQWLQHQWDO�+RPHV¶V�PRWLRQ�� WKH�3HUH]HV�DUJXHG� WKH�DUELWUDWLRQ�DJUHHPHQW�ZDV�XQFRQVFLRQDEOH�

DQG�DWWDFKHG�DIILGDYLWV�LQ�VXSSRUW�RI�WKHLU XQFRQVFLRQDELOLW\ DUJXPHQW��2Q�DSSHDO��WKH�H[LVWHQFH�RI�

WKH DUELWUDWLRQ�DJUHHPHQW�DQG�WKH�VFRSH�RI�WKH DJUHHPHQW�DUH�QRW�LQ�GLVSXWH��,QVWHDG��WKH�LVVXH�RQ�
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DSSHDO�LV�ZKHWKHU�WKH�3HUH]HV�SUHVHQWHG�VRPH�HYLGHQFH�IURP�ZKLFK�WKH�WULDO�FRXUW�FRXOG�FRQFOXGH�

WKH\�PHW�WKHLU�EXUGHQ�LQ�SURYLQJ�WKHLU�GHIHQVH²WKH�XQFRQVFLRQDELOLW\�RI�WKH�DUELWUDWLRQ�SURYLVLRQ��

$� 6XEVWDQWLYH�8QFRQVFLRQDELOLW\

8QFRQVFLRQDEOH�FRQWUDFWV�DUH�XQHQIRUFHDEOH��,Q�UH�2OVKDQ�)RXQG� 5HSDLU�&R�������6�:��G�

����������7H[���������7H[DV�ODZ�UHFRJQL]HV�ERWK�VXEVWDQWLYH�DQG�SURFHGXUDO�XQFRQVFLRQDELOLW\��

,G��³6XEVWDQWLYH�XQFRQVFLRQDELOLW\�UHIHUV�WR�WKH�IDLUQHVV�RI�WKH�DUELWUDWLRQ�SURYLVLRQ�LWVHOI��ZKHUHDV�

SURFHGXUDO�XQFRQVFLRQDELOLW\�UHIHUV�WR�WKH�FLUFXPVWDQFHV�VXUURXQGLQJ�DGRSWLRQ�RI�WKH�DUELWUDWLRQ�

SURYLVLRQ�´�,Q�UH�3DOP�+DUERU�+RPHV��,QF�������6�:��G�����������7H[������� �RULJ��SURFHHGLQJ���

%HFDXVH�WKH�3HUH]HV�FRPSODLQ�RI�WKH�SURKLELWLYH�FRVW�RI�DUELWUDWLRQ��WKHLU�DIILUPDWLYH�GHIHQVH�WR�

DUELWUDWLRQ�LV�JURXQGHG�LQ�VXEVWDQWLYH�XQFRQVFLRQDELOLW\��6HH�2OVKDQ������6�:��G�DW�����

³*HQHUDOO\�� D� FRQWUDFW� LV� XQFRQVFLRQDEOH� LI�� JLYHQ� WKH� SDUWLHV¶� JHQHUDO� FRPPHUFLDO�

EDFNJURXQG�DQG�WKH�FRPPHUFLDO�QHHGV�RI�WKH�SDUWLFXODU�WUDGH�RU�FDVH��WKH�FODXVH�LQYROYHG�LV�VR�RQH�

VLGHG� WKDW� LW� LV� XQFRQVFLRQDEOH� XQGHU� WKH� FLUFXPVWDQFHV� H[LVWLQJ� ZKHQ� WKH� SDUWLHV� PDGH� WKH�

FRQWUDFW�´� ,G�� �TXRWDWLRQ� RPLWWHG��� ³>$@Q� DUELWUDWLRQ� DJUHHPHQW� PD\� UHQGHU� D� FRQWUDFW�

XQFRQVFLRQDEOH� LI� µWKH� H[LVWHQFH� RI� ODUJH� DUELWUDWLRQ� FRVWV� FRXOG� SUHFOXGH� D OLWLJDQW� � � �� IURP�

HIIHFWLYHO\�YLQGLFDWLQJ�>KLV�RU�KHU@�VWDWXWRU\�ULJKWV�LQ�WKH�DUELWUDO�IRUXP�¶´�,G���TXRWLQJ�*UHHQ�7UHH�

)LQ�&RUS��$OD��Y��5DQGROSK������8�6�������� ������� �DOWHUDWLRQ�LQ�RULJLQDO��

$V�QRWHG�DERYH��WKH�³SDUW\�RSSRVLQJ�DUELWUDWLRQ�EHDUV�WKH�EXUGHQ�WR�VKRZ�WKDW�WKH�FRVWV�RI�

DUELWUDWLRQ�UHQGHU�LW�XQFRQVFLRQDEOH�´�,G� DW������³:KHQ�µD�SDUW\�VHHNV�WR�LQYDOLGDWH�DQ�DUELWUDWLRQ�

DJUHHPHQW�RQ�WKH�JURXQG�WKDW�DUELWUDWLRQ ZRXOG�EH�SURKLELWLYHO\�H[SHQVLYH�� WKDW�SDUW\�EHDUV� WKH�

EXUGHQ�RI�VKRZLQJ�WKH�OLNHOLKRRG�RI�LQFXUULQJ�VXFK�FRVWV�¶´ ,G���TXRWLQJ *UHHQ�7UHH������8�6��DW�

�$OWKRXJK�WKH�3HUH]HV�LQ�WKH�WULDO�FRXUW�EURXJKW�DGGLWLRQDO�GHIHQVHV�WR�FRPSHOOLQJ�DUELWUDWLRQ��WKH�3HUH]HV�OLPLW�WKHLU�
DUJXPHQW�RQ�DSSHDO�WR�VXEVWDQWLYH�XQFRQVFLRQDELOLW\��$V�ZH�FRQFOXGH�WKHUH�ZDV�VRPH�HYLGHQFH�WR�VXSSRUW�WKH�WULDO�
FRXUW¶V�UXOLQJ�RQ�WKH�EDVLV�RI�VXEVWDQWLYH�XQFRQVFLRQDELOLW\��ZH�QHHG�QRW�FRQVLGHU�WKH�RWKHU�GHIHQVHV�EURXJKW�E\�WKH�
3HUH]HV�LQ�WKH�WULDO�FRXUW��
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�����³>6@RPH�HYLGHQFH�WKDW�D�FRPSODLQLQJ�SDUW\�ZLOO�OLNHO\�LQFXU�DUELWUDWLRQ�FRVWV�LQ�VXFK�DQ�DPRXQW�

DV�WR�GHWHU�HQIRUFHPHQW�RI�VWDWXWRU\�ULJKWV�LQ�WKH�DUELWUDO�IRUXP´ LV�UHTXLUHG� ,G� �TXRWDWLRQ�RPLWWHG��

,Q�2OVKDQ������6�:��G�DW������WKH�7H[DV�6XSUHPH�&RXUW�GLVFXVVHG�KRZ�WKH�)RXUWK�&LUFXLW�

DSSURDFKHG� WKH� LVVXH� RI�ZKHWKHU� WKH� SDUW\� VHHNLQJ� WR� LQYDOLGDWH� WKH� DUELWUDWLRQ� DJUHHPHQW� KDG�

VKRZQ�WKDW�WKH�FRVWV�RI�DUELWUDWLRQ�UHQGHUHG�WKH�DUELWUDWLRQ�DJUHHPHQW�XQFRQVFLRQDEOH��7KH�)RXUWK�

&LUFXLW�H[SODLQHG�³WKH�SURSHU�DQDO\VLV�µHYDOXDWH>G@ ZKHWKHU�WKH�DUELWUDO�IRUXP�LQ�D�SDUWLFXODU�FDVH�

LV� DQ� DGHTXDWH� DQG� DFFHVVLEOH� VXEVWLWXWH� WR� OLWLJDWLRQ�¶´ ,G�� �TXRWLQJ� %UDGIRUG� Y�� 5RFNZHOO�

6HPLFRQGXFWRU�6\V���,QF�������)��G��������� ��WK�&LU��������� 7KLV�LQTXLU\�UHTXLUHG�³D�FDVH�E\�

FDVH�DQDO\VLV�WKDW�IRFXVH>G@��DPRQJ�RWKHU�WKLQJV��XSRQ�WKH�FODLPDQW¶V�DELOLW\�WR�SD\�WKH�DUELWUDWLRQ�

IHHV� DQG� FRVWV�� WKH� H[SHFWHG� FRVW� GLIIHUHQWLDO� EHWZHHQ� DUELWUDWLRQ� DQG� OLWLJDWLRQ� LQ� FRXUW�� DQG�

ZKHWKHU� WKDW� FRVW� GLIIHUHQWLDO� LV� VR� VXEVWDQWLDO� DV� WR�GHWHU� WKH�EULQJLQJ�RI� FODLPV�´� ,G�� �TXRWLQJ�

%UDGIRUG������)��G��DW������ ³7KH�NH\�IDFWRU�>ZDV@ QRW�ZKHUH�WKH�FRVW�WR�SXUVXH�WKH�FODLP�>ZHQW@�

EXW�ZKDW WKH�WRWDO�FRVW�WR�WKH�FODLPDQW�WR�SXUVXH�WKH�FODLP�>ZDV@�´�,G���HPSKDVLV�LQ�RULJLQDO���7KH�

)RXUWK�&LUFXLW�³µIDLO>HG@�WR�VHH�KRZ�D�FODLPDQW�FRXOG�EH�GHWHUUHG�IURP�SXUVXLQJ�KLV�VWDWXWRU\�ULJKWV�

LQ�DUELWUDWLRQ�VLPSO\�E\�WKH�IDFW�WKDW�KLV�IHHV�ZRXOG�EH�SDLG�WR�WKH�DUELWUDWRU�ZKHUH�WKH�RYHUDOO�FRVW�

RI� DUELWUDWLRQ� LV� RWKHUZLVH� HTXDO� WR� RU� OHVV� WKDQ� WKH� FRVW� RI� OLWLJDWLRQ� LQ� FRXUW�¶´� ,G� �TXRWLQJ�

%UDGIRUG������)��G�DW����� �DOWHUDWLRQ�LQ�RULJLQDO��

7KH�VXSUHPH�FRXUW�WKHQ�GLVFXVVHG�WKH�DQDO\VLV�E\�WKH�&RUSXV�&KULVWL�(GLQEXUJ�&RXUW�RI�

$SSHDOV�LQ�+RQUXELD�3URSHUWLHV��/WG��Y��*LOOLODQG��1R��������������&9�������:/����������7H[��

$SS�²&RUSXV�&KULVWL�(GLQEXUJ�2FW������������QR�SHW����7KH�VXSUHPH�FRXUW�QRWHG�WKDW�LQ�+RQUXELD�

3URSHUWLHV��WKH�FRXUW�³FRQVLGHUHG�WKH�SDUW\¶V�DELOLW\�WR�SD\�WKH�DUELWUDWLRQ�IHH��WKH�DFWXDO�DPRXQW�RI�

WKH� IHH� LQ� UHODWLRQ� WR� WKH� DPRXQW� RI� WKH� XQGHUO\LQJ� FODLP�� DQG� WKH� FRVW� GLIIHUHQWLDO� EHWZHHQ�

DUELWUDWLRQ�DQG�OLWLJDWLRQ�LQ�FRXUW�´�2OVKDQ������6�:��G�DW������³$SSO\LQJ�WKH�VWDQGDUG��WKH�FRXUW�

KHOG�WKH�DUELWUDWLRQ�DJUHHPHQW�ZDV�QRW�VXEVWDQWLYHO\�XQFRQVFLRQDEOH�ZKHUH�HYLGHQFH�VKRZHG�WKH�
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DUELWUDWLRQ�ZRXOG�FRVW�DSSUR[LPDWHO\���������WR����������SOXV�H[SHQVHV�DQG�RWKHU�SRVVLEOH�IHHV��

WKH� FODLPDQW� ZDV� VHHNLQJ� PRUH� WKDQ� ����������� LQ� FRPSHQVDWRU\� DQG� SXQLWLYH� GDPDJHV�� DQG�

DUELWUDWLRQ�FRVWV�ZRXOG�UDQJH�IURP����SHUFHQW�WR����SHUFHQW�RI�WKH�FODLPDQW¶V�JURVV�LQFRPH�´�,G��

�GLVFXVVLQJ�+RQUXELD�3URSHUWLHV�������:/����������DW�
����³7KH�FODLPDQW�IDLOHG�WR�VXEPLW�DQ\�

HYLGHQFH�SHUWDLQLQJ�WR�WKH�H[SHFWHG�FRVW�GLIIHUHQWLDO�EHWZHHQ�DUELWUDWLRQ�DQG�OLWLJDWLRQ�´�,G�

,Q�FRQVLGHULQJ�ERWK�%UDGIRUG�DQG�+RQUXELD�3URSHUWLHV��WKH�VXSUHPH�FRXUW�H[SODLQHG�WKDW�

WKH�FUXFLDO�LQTXLU\�LQ�DSSO\LQJ�WKH�XQFRQVFLRQDELOLW\�VWDQGDUG�LV�³ZKHWKHU�WKH�DUELWUDO�IRUXP�LQ�D�

SDUWLFXODU�FDVH�LV�DQ�DGHTXDWH�DQG�DFFHVVLEOH�VXEVWLWXWH�WR�OLWLJDWLRQ��D�IRUXP�ZKHUH�WKH�OLWLJDQW�FDQ�

HIIHFWLYHO\�YLQGLFDWH�KLV�RU�KHU�ULJKWV�´�,G��³:LWK�WKLV�LQ�PLQG��>WKH�VXSUHPH�FRXUW@�DJUHH>G@�WKDW�

WKH� DSSURDFK� WDNHQ� E\� WKH� )RXUWK� &LUFXLW� LQ� %UDGIRUG HIIHFWLYHO\� SXUVXHV� WKLV� LQTXLU\�´� ,G��

$FFRUGLQJ� WR� WKH� VXSUHPH�FRXUW�� WKH� DQDO\VHV� LQ�%UDGIRUG�DQG�+RQUXELD�3URSHUWLHV�³FRUUHFWO\�

DVVXPH>G@�WKDW�OLWLJDWLRQ�DOORZV�FODLPDQWV�WR�HIIHFWLYHO\�YLQGLFDWH�WKHLU�ULJKWV��GHVSLWH�WKH�H[SHQVH�´�

,G��³7KH�GHVLUH�WR�DYRLG�VWHHS�OLWLJDWLRQ�H[SHQVH²LQFOXGLQJ�WKH�FRVWV�RI�ORQJHU�SURFHHGLQJV��PRUH�

FRPSOLFDWHG�DSSHDOV�RQ�WKH�PHULWV��GLVFRYHU\��LQYHVWLJDWLRQV��IHHV��DQG�H[SHUW�ZLWQHVVHV²LV�WKH�

SXUSRVH�RI�DUELWUDWLRQ�LQ�WKH�ILUVW�SODFH�´�,G��³,Q�WKH�DEVHQFH�RI�XQXVXDO�DQLPXV�EHWZHHQ�WKH�SDUWLHV�

RU�H[WHUQDO�PRWLYHV��SODLQWLIIV�FRQWLQXH�WR�SXUVXH�FODLPV�ZKHQ�WKH�H[SHFWHG�EHQHILWV�RI�WKH�ODZVXLW�

RXWZHLJK�WKH�WRWDO�FRVW�RI�EULQJLQJ�LW�´�,G� ³,I�WKH�WRWDO�FRVW�RI�DUELWUDWLRQ�LV�FRPSDUDEOH�WR�WKH�WRWDO�

FRVW� RI� OLWLJDWLRQ�� WKH� DUELWUDO� IRUXP� LV� HTXDOO\� DFFHVVLEOH�´� ,G� 7KXV� DFFRUGLQJ� WR� WKH� VXSUHPH�

FRXUW��³D�FRPSDULVRQ�RI�WKH�WRWDO�FRVWV�RI�WKH�WZR�IRUXPV LV�WKH�PRVW LPSRUWDQW�IDFWRU�LQ�GHWHUPLQLQJ�

ZKHWKHU� WKH�DUELWUDO�IRUXP�LV�DQ�DGHTXDWH�DQG�DFFHVVLEOH�VXEVWLWXWH� WR�OLWLJDWLRQ�´�,G��DW��������

³2WKHU�IDFWRUV�LQFOXGH�WKH�DFWXDO�FRVW�RI�DUELWUDWLRQ�FRPSDUHG�WR�WKH�WRWDO�DPRXQW�RI�GDPDJHV�WKH�

FODLPDQW�LV�VHHNLQJ�DQG�WKH�FODLPDQW¶V�RYHUDOO�DELOLW\�WR�SD\�WKH�DUELWUDWLRQ�IHHV�DQG�FRVWV�´�,G��DW�

���� ³7KHVH�IDFWRUV�PD\�DOVR�VKRZ�DUELWUDWLRQ�WR�EH�DQ�LQDGHTXDWH�DQG�LQDFFHVVLEOH�IRUXP�IRU�WKH�
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SDUWLFXODU�FODLPDQWV�WR�YLQGLFDWH�WKHLU�ULJKWV�´�,G��³+RZHYHU��WKHVH�FRQVLGHUDWLRQV DUH�OHVV�UHOHYDQW�

LI�OLWLJDWLRQ�FRVWV�PRUH�WKDQ�DUELWUDWLRQ�´�,G�

%� (YLGHQFH�LQ�WKLV�&DVH�

$V�QRWHG��&RQWLQHQWDO�+RPHV�DWWDFKHG�WR�LWV�PRWLRQ�WR�FRPSHO�WKH�FRQWUDFW�EHWZHHQ�WKH�

SDUWLHV��ZKLFK�LQFOXGHG�DQ�DUELWUDWLRQ�SURYLVLRQ��&RQWLQHQWDO�+RPHV�SURYLGHG�QR�RWKHU�HYLGHQFH��

DQG�QR DGGLWLRQDO�HYLGHQFH�ZDV�SUHVHQWHG�DW�WKH�KHDULQJ�RQ�WKH�PRWLRQ�WR�FRPSHO��,Q�VXSSRUW�RI�

WKHLU�DUJXPHQW�WKDW�FRPSHOOLQJ�WKHP�WR�DUELWUDWLRQ�ZDV�XQFRQVFLRQDEOH�GXH�WR�SURKLELWLYH�FRVWV��

WKH� 3HUH]HV� DWWDFKHG WR� WKHLU� UHVSRQVH DIILGDYLWV� E\� .U\VWOH� 3HUH]� DQG� .HQQHWK� *UXEEV��

$GGLWLRQDOO\�� DWWDFKHG� WR� *UXEEV¶V� DIILGDYLW� ZDV� ���� WKH� $PHULFDQ� $UELWUDWLRQ� $VVRFLDWLRQ¶V�

�³$$$´� &RQVWUXFWLRQ� ,QGXVWU\� $UELWUDWLRQ� 5XOHV DQG 0HGLDWLRQ� 3URFHGXUHV�� ���� WKH� $$$¶V�

&RQVWUXFWLRQ�,QGXVWU\�$UELWUDWLRQ�5XOHV�DQG�0HGLDWLRQ�3URFHGXUHV�$GPLQLVWUDWLYH�)HH�6FKHGXOHV��

DQG�����WKH�UHVXPHV�DQG�FRVWV�RI�WZHQW\�GLIIHUHQW�DUELWUDWRUV�RQ�WKH�$$$¶V�³5RVWHU�´�

7KH�FRQWUDFW�DW�LVVXH�SURYLGHG�IRU�ELQGLQJ�DUELWUDWLRQ�WR�EH�DGPLQLVWHUHG�E\�WKH�$$$ DQG�

IRU�IHHV�WR�EH�³GLYLGHG�HTXDOO\�XQOHVV�RWKHUZLVH�GLUHFWHG�E\�WKH�DUELWUDWRU�´ :LWK�UHJDUG�WR�ZKHWKHU�

WKH�3HUH]HV�FDQ�DIIRUG�WKHVH�DUELWUDWLRQ�IHHV��.U\VWOH�3HUH]�LQ�KHU�DIILGDYLW�GLVFXVVHV�WKH�IDPLO\¶V�

PRQWKO\�EXGJHW��6KH�DIILUPV�WKDW�VKH�DQG�KHU�KXVEDQG�FDQQRW�DIIRUG�WKH�FRVWV�RI�DUELWUDWLRQ�DQG�

ZRXOG�QRW�KDYH�DJUHHG�WR�WKH�DUELWUDWLRQ�SURYLVLRQV�KDG�VKH�NQRZQ�DERXW�WKH�FRVWV�RI�DUELWUDWLRQ��

6KH�VWDWHV� WKDW� VKH�ZDV�XQDZDUH�RI�KRZ�H[SHQVLYH�DUELWUDWLRQ�SURFHHGLQJV�ZRXOG�EH��6KH� WKHQ�

GHWDLOV�WKH�IDPLO\¶V�PRQWKO\ EXGJHW�

�� *URVV�0RQWKO\�,QFRPH�� ������
�� 0RUWJDJH�3D\PHQW� ���������
�� &DU�3D\PHQW� �������
�� &UHGLW�&DUGV� ����
�� ,QVXUDQFH� �������
�� &KLOG�6XSSRUW� �����
�� 8WLOLWLHV��SDVW�PRQWK� �������
�� *URFHULHV��ZLWK���NLGV� �������
�� /HJDO�)HHV ����
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��� ,QWHUQHW ���
1HW�'LVSRVDEOH�,QFRPH ������

.U\VWOH�3HUH]�DIILUPV�WKDW�WKLV�EXGJHW�GRHV�QRW�LQFOXGH�IHGHUDO�WD[HV��VRFLDO�VHFXULW\��DQG�),&$��

7KXV��³>D@IWHU�SD\LQJ�WD[HV�DQG�JDV�H[SHQVHV��ZKLFK�LV�ZK\�>WKH�3HUH]HV@�KDYH�D�JDV�FUHGLW�FDUG��

>WKH\@�KDYH�OHVV�WKDQ�����D�PRQWK�LQ�GLVSRVDEOH�QHW�LQFRPH�ZLWK�WKH�RQJRLQJ�OLWLJDWLRQ�´�$FFRUGLQJ�

WR�.U\VWOH�3HUH]��WKH\�³DUH�OXFN\�WKDW�>WKHLU@�DWWRUQH\�LV�DOORZLQJ�>WKHP@�WR�VLPSO\�PDNH�PRQWKO\�

SD\PHQWV�RQ�>WKHLU@�ELOO�ZKLOH�WKH�OLWLJDWLRQ�LV�FRQWLQXLQJ�´�7KH\�KLUHG�WKHLU�DWWRUQH\�RQ�DQ�KRXUO\�

EDVLV��

7KHLU� DWWRUQH\�� .HQQHWK� *UXEEV�� H[SODLQV� LQ� KLV� DIILGDYLW� WKDW� KH� KDV� EHHQ� D� OLFHQVHG�

DWWRUQH\� VLQFH� ���� DQG� KDV� SDUWLFLSDWHG� ³LQ�PDQ\� DUELWUDWLRQV� RYHU� WKH� SDVW� ��� \HDUV� DQG� DP�

LQWLPDWHO\�IDPLOLDU�ZLWK�WKH�FRVWV�RI�D�>$$$@�DQG�WKH�FRVWV�RI�VDPH�´�+H�IXUWKHU�H[SODLQV�WKDW�KH�

KDV�DWWDFKHG�WR�KLV�DIILGDYLW�³D�WUXH�DQG�DFFXUDWH�FRVWV�RI�WKH�FXUUHQW�FRQVWUXFWLRQ�DUELWUDWLRQ�UXOHV�´�

+H�QRWHV�WKDW�WKH�³KRPH�LQ�TXHVWLRQ�DQG�FRQWUDFW�KDYH�D�FRQWUDFW�SULFH�RI����������´�ZKLFK�ZRXOG�

³PHDQ>@� WKDW WKH� LQLWLDO� ILOLQJ� IHH� >IRU� WKH� DUELWUDWLRQ@� LV� �������´� ³,Q� DGGLWLRQ�� WKH� FRQWUDFW� LQ�

TXHVWLRQ�FDOOV�IRU�$$$�DUELWUDWLRQ�DQG�GRHV�QRW�VKLIW� WKH�IHHV�WR�WKH�'HIHQGDQW�´�7KXV��*UXEEV

DIILUPV�WKDW�³WKHUH�ZLOO�EH�D�WKUHH�DUELWUDWRU�SDQHO�DSSRLQWHG�E\�$$$�´�*UXEEV�IXUWKHU�QRWHV�WKDW�

KH�KDV�DWWDFKHG�³D�FRS\�RI�YDULRXV�DUELWUDWRU�FRVWV�DQG�IHHV�´�*UXEEV�H[SODLQV�LQ�KLV�DIILGDYLW�WKDW�

WKH�³DYHUDJH�GDLO\�DUELWUDWRU�FRVWV�LV�DERXW�������SHU�GD\�GHSHQGLQJ�RQ�WKH�GDLO\�IHH�RU�KRXUO\�

UDWH�´�*UXEEV�FRQFOXGHV�WKDW�WKH�3HUH]HV�³VLGH�RI�WKLV�IHH�ZRXOG�EH������´�DQG�D�³IXOO�ZHHN�KHDULQJ�

ZRXOG�EH�DW�OHDVW��������´�)XUWKHU��*UXEEV�H[SODLQV�WKDW�³>W@KHUH�LV�DOVR�DQ�DGGLWLRQDO�FORVLQJ�IHH�

RI��������´�%DVHG�RQ�KLV�NQRZOHGJH�RI�WKH�IDFWV�RI�WKH�FDVH�DQG�KLV�H[SHULHQFH��*UXEEV�FRQFOXGHV�

WKDW�WKH�³PLQLPDO�FRVWV�RI�WKH�DUELWUDWLRQ�LWVHOI´�ZRXOG�EH�³DERXW���������´� ,Q�FRQWUDVW��*UXEEV�

�:H�QRWH�WKDW�&RQWLQHQWDO�+RPHV�FLWHV�$PDWHXU�$WKOHWLF�8QLRQ�RI�WKH�8�6���,QF��Y��%UD\������6�:��G�������������7H[��
$SS�²6DQ�$QWRQLR�������QR�SHW���� IRU� WKH�SURSRVLWLRQ� WKDW�³SURYLGLQJ�$$$¶V�IHH�VFKHGXOH� LV�QRW�HYLGHQFH�RI� WKH�
DFWXDO�DPRXQW�RI�IHHV�IRU�D�SDUWLFXODU�DUELWUDWLRQ��,Q�%UD\��WKH�SDUW\�RSSRVLQJ�DUELWUDWLRQ�DWWDFKHG�D�FRQFOXVRU\�DIILGDYLW�
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VWDWHV� WKDW� WKH� OLWLJDWLRQ� FRVWV� ZRXOG� LQFOXGH� WKH� ILOLQJ� IHH� RI� ����� DQG� D� MXU\� IHH� RI� �����

$FFRUGLQJO\��KH�FRQFOXGHV�WKDW�DUELWUDWLRQ�LV�JRLQJ�WR�EH�³PXFK�PRUH�FRVWO\´�IRU�WKH�3HUH]HV�WKDQ�

³WKH�QRUPDO�FRXUW�SURFHVV�´�

,Q�DWWDFNLQJ�WKH�HYLGHQFH�VXEPLWWHG�E\�WKH�3HUH]HV��&RQWLQHQWDO�+RPHV�ILUVW�DUJXHV�*UXEEV�

LQFRUUHFWO\�FRQFOXGHV�WKDW�WKH�LQLWLDO�ILOLQJ�IHH�IRU�DUELWUDWLRQ�ZLOO�EH�������EDVHG�RQ�WKH�FRQWUDFW�

IRU� WKH� KRPH� LQ� TXHVWLRQ� KDYLQJ� D� SULFH� RI� ���������� &RQWLQHQWDO� +RPHV� VWDWHV� WKHUH� LV� QR�

LQGLFDWLRQ�LQ�WKH�UHFRUG�WKDW�WKH�3HUH]HV�DUH�VHHNLQJ�GDPDJHV�RI�����������,Q�WKHLU�SHWLWLRQ��WKH�

3HUH]HV�UHTXHVW�&RQWLQHQWDO�+RPHV�WR�³XQGHUWDNH�WKH�FRVWV�QHFHVVDU\�WR�UHSDLU�WKH�IRXQGDWLRQ�DQG�

UHODWHG�GDPDJHV�������ZKLFK�FRXOG�HDVLO\�H[FHHG���������´�,Q�DGGLWLRQ�WR�WKHLU�EUHDFK�RI�FRQWUDFW�

FODLP�� WKH� 3HUH]HV� KDYH� DOVR� EURXJKW� FODLPV� IRU� '73$�� EUHDFK� RI� LPSOLHG� ZDUUDQWLHV�� IUDXG��

QHJOLJHQFH��DQG�SOHDG�IRU�RWKHU GDPDJHV�UHODWHG�WR�WKRVH�FDXVHV�RI�DFWLRQ��7KH�$$$�VWDQGDUG�IHH�

VFKHGXOH�SURYLGHV�WKH�IROORZLQJ��

$PRXQW�RI�&ODLP� � � � ,QLWLDO�)LOLQJ�)HH )LQDO )HH

� /HVV�WKDQ��������� � � � ����� � � � ����

� ��������WR�OHVV�WKDQ���������� � ������ � � � ������

���������WR�OHVV�WKDQ���������� � ������ � � � ������

%DVHG� RQ� WKLV� IHH� VFKHGXOH� DQG� WKH� 3HUH]HV� SOHDGLQJ�� WKH� WULDO� FRXUW� FRXOG� KDYH� UHDVRQDEO\�

FRQFOXGHG�WKDW�WKH�DUELWUDWLRQ¶V�LQLWLDO�ILOLQJ�IHH�ZRXOG�EH�������DQG�WKH�ILQDO�IHH�ZRXOG�EH��������

IRU�ZKLFK�WKH�3HUH]HV�ZRXOG�EH�UHVSRQVLEOH�IRU�SD\LQJ�KDOI���

&RQWLQHQWDO�+RPHV�QH[W�DWWDFN�WKH�UHVXPHV�RI�WKH�WZHQW\�$$$�DUELWUDWRUV�DWWDFKHG�WR�WKH�

3HUH]HV¶� UHVSRQVH�� &RQWLQHQWDO� +RPHV� DUJXHV� WKDW� ³>W@KHUH� LV� QR� HYLGHQFH� WKDW� DQ\� RI� WKHVH�

VWDWLQJ� WKDW� WKDW� WKH�FRVWV�RI�DUELWUDWLRQ�ZRXOG�EH�D�³VHULRXV� ILQDQFLDO�EXUGHQ´�DQG� WKH�$$$�FKDUW�ZLWKRXW� IXUWKHU�
H[SODQDWLRQ��,G��7KH�SUHVHQW�FDVH��KRZHYHU��LV�IDFWXDOO\�GLVWLQJXLVKDEOH�DV�*UXEEV¶V�DIILGDYLW��ZKLFK�ZDV EDVHG�RQ�KLV�
H[SHULHQFH� DQG�NQRZOHGJH�RI� DUELWUDWLRQ SURFHHGLQJV� DSSOLHV� WKDW� IHH� VFKHGXOH� WR�ZKDW�ZRXOG�EH� FKDUJHG� LQ� WKLV�
SDUWLFXODU�FDVH��
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SURSRVHG�DUELWUDWRUV�DUH�TXDOLILHG�WR�VHUYH�DV�DQ�DUELWUDWRU�LQ�WKLV�FDVH�RU�ZRXOG�EH�DSSRLQWHG�´�:H�

GLVDJUHH� ZLWK� &RQWLQHQWDO� +RPHV¶V FRQWHQWLRQ� WKDW� WKH� 3HUH]HV� ZRXOG� QHHG� WR� VKRZ� ZKLFK�

DUELWUDWRU�VSHFLILFDOO\ ZRXOG�EH�DSSRLQWHG�LQ�WKLV�FDVH��)XUWKHU��LQ�UHYLHZLQJ�WKH�UHVXPHV�RI�WKH�

$$$�DUELWUDWRUV� ZH�ILQG�WKDW�WKHUH�LV�HYLGHQFH�WR�VXSSRUW�*UXEEV¶V�FRQFOXVLRQ�WKDW�WKH�³DYHUDJH�

GDLO\� DUELWUDWRU� FRVWV� �� �� �� DERXW� ������SHU GD\�´�)LQDOO\��&RQWLQHQWDO�+RPHV� DWWDFNV�*UXEEV¶V

DIILGDYLW�IRU�YDULRXV�UHDVRQV��EXW�LWV�DUJXPHQWV�UHODWH�WR�*UXEEV¶V�FUHGLELOLW\��:H�HPSKDVL]H�WKDW�

&RQWLQHQWDO�+RPHV�GLG�QRW�DWWDFK� LWV�RZQ�HYLGHQFH�UHODWLQJ� WR� WKH�FRVWV�RI�DUELWUDWLRQ�DQG� WKXV�

*UXEEV¶V�DIILGDYLW�LV�XQFRQWURYHUWHG��0RUHRYHU��*UXEEV¶V�DIILGDYLW�LV�QRW�FRQFOXVRU\�DQG�LV�EDVHG�

RQ�KLV�H[SHULHQFH��

,Q�FRQVLGHULQJ�WKH�HYLGHQFH�VXEPLWWHG�E\�WKH�3HUH]HV��ZH�FRQFOXGH�WKH�WULDO�FRXUW�FRXOG�

KDYH�UHDVRQDEO\�IRXQG�WKDW�WKH�3HUH]HV�FDQQRW�DIIRUG�PXFK�LQ�HLWKHU�DUELWUDWLRQ RU�OLWLJDWLRQ�FRVWV��

7KH 3HUH]HV KDYH� DQ� DJUHHPHQW�ZLWK� WKHLU� DWWRUQH\� DQG� KDYH� QR� EXGJHW� IRU�PXFK� HOVH��:KLOH�

&RQWLQHQWDO�+RPHV�FULWLFL]HV�WKH 3HUH]HV�IRU�QRW�VSHFLI\LQJ�WKH�H[DFW�WHUPV�RI�WKHLU�DJUHHPHQW�ZLWK�

WKHLU�DWWRUQH\��WKH�HYLGHQFH�UHIOHFWV�WKDW�*UXEEV�LV�SDLG�RQ�DQ�KRXUO\�EDVLV�DQG�ZH�FDQ�LQIHU�IURP�

KLV�DIILGDYLW�WKDW�KH�EHOLHYHV�WKH�DPRXQW�RI�WLPH�KH�VSHQGV�RQ�WKLV�FDVH�ZLOO�EH�WKH�VDPH ZKHWKHU�

KH� UHSUHVHQWV� WKH�3HUH]HV� LQ� FRXUW� RU� DW� WKH� DUELWUDWLRQ�SURFHHGLQJ��)XUWKHU�� EDVHG�RQ�*UXEEV¶V�

DIILGDYLW��ZH�FDQ�LQIHU�WKDW *UXEEV�DQG�WKH�3HUH]HV�LQWHQG�WR�EULQJ�WKHLU�OLWLJDWLRQ�RQ�D�³VKRHVWULQJ´�

EXGJHW��GRLQJ�OLWWOH�PRUH�WKDQ�ILOLQJ�WKH�SHWLWLRQ�DQG�PDNLQJ�D�MXU\�GHPDQG��6XFK�D�EXGJHW�LV�QRW�

SRVVLEOH�ZLWK�DUELWUDWLRQ� ZKLFK�UHTXLUHV�WKH�XSIURQW�SD\PHQW�RI�IHHV��

�:KLOH�&RQWLQHQWDO�+RPHV�DUJXHV�WKDW�WKH�3HUH]HV�FRXOG�DWWHPSW�WR�³GHIHU�RU�UHGXFH�WKH�DGPLQLVWUDWLYH�IHHV´�SXUVXDQW�
WR�5����RI�WKH�$$$�$UELWUDWLRQ�&RQVWUXFWLRQ�5XOHV�RU�SXUVXDQW�WR�WKH�FRQWUDFW¶V�SURYLVLRQ�DOORZLQJ�WKH�DUELWUDWRU�WR�
GLYLGH�DUELWUDWLRQ�IHHV�DQG�FRVWV�DW�KLV�RU�KHU�GLVFUHWLRQ��WKH�HYLGHQFH�LQ�WKH�FDVH�VXSSRUWV�DQ�LQIHUHQFH�WKDW�WKH�WULDO�
FRXUW�FRQFOXGHG�WKH�3HUH]HV�FRXOG�QRW�DIIRUG�PXFK�PRUH�WKDQ�D�VKRHVWULQJ�OLWLJDWLRQ�DQG HYHQ�UHGXFHG�DUELWUDWLRQ�IHHV�
ZRXOG�SUHFOXGH�WKHP�IURP�SURVHFXWLQJ�WKHLU�FODLPV��



������������&9

� ����

&21&/86,21

%DVHG�RQ�WKH�XQFRQWURYHUWHG�HYLGHQFH�VXEPLWWHG�E\�WKH�3HUH]HV��ZH�FRQFOXGH�WKH�WULDO�FRXUW�

FRXOG�KDYH�UHDVRQDEO\�IRXQG�WKDW�WKH�DUELWUDO�IRUXP�LQ�WKLV�FDVH�LV�QRW�DQ�DGHTXDWH�DQG�DFFHVVLEOH�

VXEVWLWXWH�WR�OLWLJDWLRQ�IRU�WKH�3HUH]HV��6HH�,Q�UH�2OVKDQ������6�:��G�DW���������7KXV��ZH�KROG�WKH�

WULDO� FRXUW� GLG� QRW� DEXVH� LWV� GLVFUHWLRQ� LQ� GHQ\LQJ� &RQWLQHQWDO� +RPHV¶V� PRWLRQ� WR� FRPSHO�

DUELWUDWLRQ��

/L]D�$��5RGULJXH]��-XVWLFH


