
, 

HOUSE 
ENGROSSMENT 

By: Nixon, Allen, Capelo, Woolley, 
Cook of Color ado, et al. 

H.B. No.4 

A BILL TO BE ENTITLED 

I AN ACT 

2 relating to reform of c~rtain procedures and remedies in civil 

3 actions. 

4 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS: 

5 ARTICLE 1. CLASS ACTIONS 

6 SECTION 1. 01. Subtitle B, Title 2, Civil Practice and 

7 Remedies Code, is amended by adding Chapter 26 to read as follows: 

8 CHAPTER 26. CLASS ACTIONS INVOLVING JURISDICTION 

9 OF STATE AGENCY 

10 Sec. 26.001. DEFINITIONS. In this chapter: 

11 ( 1) "Agency statute" means a statute of this state 

12 administered or enforced by a state agency. 

13 (2 ) "Claimant" means a party seeking recovery of 

14 damages or other relief and includes a plaintiff, counterclaimant, 

15 cross-claimant, or third-party claimant. 

16 (3 ) "Contested case" has the meaning assigned by 

17 Section 2001.003, Government Code. 

18 (4 ) "Defendant" means a party! from whom a claimant 

19 seeks recovery of damages or other relief. 

20 (5 ) "Rule" has the meaning assiqned by Section 

21 2001.003, Government Code. 

22 (6 ) " State agency" means a board, commission, 

23 department, office, or agency that: 

24 (A) is in the executive branch of state 
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1 tr.ial court shall lower the amount of the security to an amount that 

2 will not cause the judgment debtor substantial economic harm. 

3 (d) An appellate court may review the amount of security as 

4 allowed under Rule 24, Texas Rules of Appellate Procedure, except 

5 that when a jUdgment is for money, the appellate court may not 

6 modify the amount of security to exceed the amount allowed under 

7 this section. 

8 SECTION 7.03. The following sections of the Civil Practice 

9 and Remedies Code are repealed: 

10 

11 

12 

13 

(1) 52.002; 

(2) 52.003; and 

(3) 52.004. 

ARTICLE 8. EVIDENCE RELATING TO SEAT BELTS 

14 SECTION 8.01. section 545.413(g), Transportation Code, is 

15 repealed. 

16 ARTICLE 9. BENEVOLENT GESTURES 

17 SECTION 9.01. Section 18.061(c) , Civil Practice and 

18 Remedies Code, is repealed. 

19 SECTION 9.02. This article applies only to the 

20 admissibility of a communication in a proceeding that begins on or 

21 after the effective date of this article. The admissibility of a 

22 communication in a proceeding that began before the effective date 

23 of the article is governed by the law applicable to the 

24 admissibility of the communication immediately before the 

25 effective date of this article, and that law is continued in effect 

26 for that purpose. 

27 ARTICLE 10. HEALTH CARE 
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1 SECTION 10.01. Section 1.03(a), Medical Liability and 

2 Insurance Improvement Act of Texas (Article 4590i, Vernon's Texas 

3 Civil Statutes), is amended by amending Subdivisions (3), (4), and 

4 (8) and adding Subdivisions (10)-(22) to read as follows: 

5 (3) (A) "Health care provider" means any person, 

6 partnership, professional association, corporation, facility, or 

7 institution duly licensed, certified, registered, or chartered by 

8 the Stat e of Texas to provide health car e, including: 

9 

10 

11 

12 

13 

14 

15 

16 

17 provider; 

18 

19 

20 agency; 

21 

(i). [as] a registered nurse; -- -

(ii) a [,] hospitalL 

(iii) a hospital system; 

(iv) a [,] dentistL 

(v) a hospice; 

(vi) a [,] podiatrist; 

(vii) a [,] pharmacistL 

(viii) an emergency medical 

(ix) an assisted living facility; 

services 

(x) a home and community support services 

(xi) an intermediate care facility for the 

22 mentally retarded or a home and community-based services waiver 

23 program for persons with mental retardation adopted in accordance 

24 with Section 19l5(c) of the federal Social Security Act (42 U.S.C. 

25 Section l396n(c)), as amended; 

26 (xii) ah-~] nursirJg home; or 
, --

27 (xiii) a chiropractor. 
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1 (B) The term includes: 

2 (i) [, or] an officer, director, 

3 shareholder, member, partner, manager, owner, or affiliate of a 

4 health care provider or physician; and 

5 (ii) an employee, independent contractor, 

6 or agent of a health care provider or physician [thereof] acting in 

7 the course and scope of the [ffi-s] employment or contractual 

8 relationship. 

9 (4 ) "Health care liability claim" means a cause of 

10 action against a health care provider or physician ar ising out of or 

11 related to [~] treatment, lack of treatment, or other claimed 

12 departure from accepted standards of medical careL [-e-r-] health 

13 careL or safety or professional or administrative services which 

14 proximately results in injury to or death of a claimant [~ 

15 patient], whether the claimant's [patient's] claim or cause of 

16 action sounds in tort or contract. 

17 (8 ) "Physician" means: 

18 (A) an individual [a person] licensed to practice 

19 medicine in this state.z. 

20 (B) a professional association organized under 

21 the Texas Professional Association Act (Article 1528f, Vernon's 

22 Texas Civil Statutes) by an individual physician or group of 

23 physicians; 

24 (C) a partnership or limited liability 

25 partnership formed by a group of physicians; 

26 (D) a nonprofit health i corporation certified 

27 under Section 162.001, occupations Code; or I 
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1 (E) a company formed by a group of physicians 

2 under the Texas Limited Liability Company Act (Article 1528n, 

3 Vernon's Texas Civil Statutes) . 

4 (10) "Affiliate" means a f)erson who directly or 

5 indirectly, through one or more intermediaries, controls, is 

6 controlled by, or is under common control with a specified person, 

7 including any direct or indirect parent or subsidiary. 

8 (11) "Claimant" means a person, including a decedent's 

9 estate, seeking or who has sought recovery of damages in a health 

10 care liability claim. All persons claiming to have sustained 

11 damages as the result of the bodily injury or death of a single 

12 person are considered a single claimant. 

13 (12) "Control" means the possession, directly or 

14 indirectly, of the power to direct or cause the direction of the 

15 management and policies of the person, whether through ownership of 

16 eguity or securities, by contract, or otherwise. 

17 

18 

19 

20 

(13) "Economic damages" means compensatory damages 

for any pecuniary loss or dam",ge. The term does not include 

noneconomic damages. 

(14) "Emerqency medical care II means bona fide 

21 emergency services provided after the sudden onset of a medical or 

22 traumatic condition manifesting itself by acute symptoms of 

23 sufficient severity, including severe pain, such that the absence 

24 of immediate medical attention could reasonably be expected to 

25 result in: 

26 

27 jeopardy; 

(A) placing the patien~'s health in serious 
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eB) ser ious impairment to bodily functions; or 

ec) serious dysfunction of any bodily organ or 

4 (15) "Emergency medical services provider" means a 

5 licensed public or private provider to which Chapter 773, Health 

6 and Saf ety Code, applies. 

7 (16) "Home and community support services agency" 

8 means a licensed public or provider agency to which Chapter 142, 

9 Health and Safety Code, applies. 

10 (17) "Intermediate care facility for the mentally 

11 retarded" means a licensed public or private institution to which 

12 Chapter 252, Health and Safety Code, applies. 

13 (18) "Noneconomic damages" means any_~oss or damage, 

14 however characterized, for past, present, and future physical pain 

15 and suffering, mental anguish and suffering, loss of consortium, 

16 loss of companionship and society, disfigurement, physical 

17 impairment, and any other nonpecuniary loss or damage or element of 

18 loss or damage. 

19 (19) "Nursing home" means a licensed public or private 

20 institution to which Chapter 242, Health and Safety Code, applies. 

21 (20) "Professional or administrative services" means 

22 those duties or services that a physician or health care provider is 

23 required to provide as a condition of maintaining the physician's 

24 or health care provider's license, accreditation status, or 

25 certification to participate in state or federal health care 

26 programs. 

27 ( 21) "Hospice" means a hospice ifacility or activity to 
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1 which Chapter 142, Health and Safety Code, applies. 

2 (22) "Hospital system" means a system of hospitals 

3 located in this state that are under the common governance or 

4 control of a corporate parent. 

5 SECTION 10.02. Subchapter A, Medical Liability and 

6 Insurance Improvement Act of Texas (Article 4590i, Vernon's Texas 

7 Civil Statutes), is amended by adding Sections 1.04 and 1.05 to read 

8 as follows: 

9 Sec. 1.04. CONFLICT WITH OTHER LAW AND RULES OF CIVIL 

10 PROCEDURE. ( a) In the event of a conflict between this Act and 

11 another law, including a rule of procedure or evidence or court 

12 rule, this Act controls to the extent of the conflict. 

l3 (b) Notwithstanding Subsection (a) of this section, in the 

14 event of a conflict between this Act and Section 101.023, 102.003, 

15 or 108.002, Civil Practice and Remedies Code, those sections of the 

16 civil Practice and Remedies Code control to the extent of the 

17 conflict. 

18 (c) Notwithstanding Section 22.004, Government Code, and 

19 except as otherwise provided by this Act, the supreme court may not 

20 amend or adopt rules in conflict with this Act. 

21 (d) The district courts and statutory county courts in a 

22 county may not adopt local rules in conflict with this Act. 

23 

24 

25 

26 

27 

Sec. 1. 05. SOVEREIGN IMMUNITY NOT WAIVED. This Act does not 

waive sovereign immunity from suit or from liability. 

SECTION 10.03. Section 4.01, Me~ical Liability and 

Insurance Improvement Act of Texas (Articli1e 4590i, Vernon's Texas 
! 

Civil Statutes), is amended by adding sUblsection (f) to read as 
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1 follows: 

2 (f) (1) Notwithstanding the provisions of Rule 202, Texas 

3 Rules of Civil Procedure, a deposition may not be taken of a 

4 physician or health care provider for the purpose of investigating 

5 a health care liability claim before the filing of a lawsuit unless: 

6 (A) upon receipt of written notice as required 

7 under this section from a patient, patient's family, or patient's 

8 representative, the physician or health care provider has failed, 

9 within the 10 days specified in this section, to provide complete, 

10 unaltered records; 

11 (B) upon providing the records as required under 

12 this section, the records are incomplete, inaccurate, illegible, 

13 show evidence of having been changed after the events that they 

14 purport to record, or fail to comply with any applicable rules, 

15 regulations, standards, policies, or guidelines for proper 

16 completion of same; or 

17 (C) upon providing the records as required under 

18 this section, it cannot be reasonably determined from the records 

19 provided what sequence of events occurred in the relevant treatment 

20 or events, or cannot be reasonably determined who was present, 

21 involved, participated in, or observed the events in question. 

22 (2) If the physician or health: care provider fails to 

23 provide the records as required under this section, the patient, 

24 the patient's family, or the patient's representative shall, 

25 notwithstanding Section 13.01(u) of this ~ct, be entitled to one 
I 

26 deposition under Rule 202, Texas Rules df Civil Procedure, in 

27 addition to the deposition allowed under Section 13.01(u) of this 
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1 Act, sufficient to provide the information needed for them to 

2 appropriately evaluate any potential health care liability claim 

3 and make decisions about inclusion or not of potential defendants. 

4 SECTION 10.04. The heading to Subchapter G, Medical 

5 Liability and Insurance Improvement Act of Texas (Article 4590i, 

6 Vernon's Texas Civil Statutes), is amended to read as follows: 

7 SUBCHAPTER G. EVIDENTIARY MATTERS [RES IPSA LOQUITUR] 

8 SECTION 10.05. Subchapter G, Medical Liability and 

9 Insurance Improvement Act of Texas (Article 4590i, Vernon's Texas 

10 Civil Statutes), is amended by adding Sections 7.03 and 7.04 to read 

11 as follows: 

12 Sec. 7.03. FEDERAL OR STATE INCOME TAXES. ( a) 

13 Notwithstanding any other law, in a health care liability claim, if 

14 any claimant seeks recovery for loss of earnings, loss of earning 

15 capacity, loss of contributions of a pecuniary value, or loss of 

16 inheritance, evidence to prove the loss must be presented in the 

17 form of a net after-tax loss that either was or should have been 

18 paid by the injured party or decedent through which the alleged loss 

19 has occurred. 

20 (b) In a health care liability claim, if any claimant seeks 

21 recovery for loss of earnings, loss of earning capacity, loss of 

22 contributions of a pecuniary value, or loss of inheritance, the 

23 court shall instruct the jury whether any recovery for compensatory 

24 damages sought by the claimant is subject to federal or state income 

25 taxes. I 

i 

26 Sec. 7.04. JURY INSTRUCTIONS IN CASES INVOLVING EMERGENCY 

27 MEDICAL CARE. (a) In a health care liability claim that involves a 

I 
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1 claim of negligence ar ising from the provision of emergency medical 

2 care, the court shall instruct the jury to consider, together with 

3 all other relevant matters: 

4 (1) whether the person providing care did not have the 

5 patient's medical history or was unable to obtain a full medical 

6 history L inclucHIlg ~he_ knowledg~ of _ preexisting medical 

7 conditions, allergies, and medications; 

8 (2) the lack of a preexisting physician-patient 

9 relationship or health care provider-patient relationship; 

10 (3) the circumstances constituting the emergency; and 

11 (4) the circumstances surrounding the delivery of the 

12 emergency medical care. 

13 (b) The provisions of Subsection (a) of this section do not 

14 apply to medical care or treatment: 

15 (1) that occurs after the patient is stabilized and is 

16 capable of receiving medical treatment as a nonemergency patient; 

17 or 

18 (2) that is unrelated to the original medical 

19 emergency. 

20 SECTION 10.06. The heading to Subchapter I, Medical 

21 Liability and Insurance Improvement Act of Texas (Article 4590i, 

22 vernon's Texas Civil Statutes), is amended to read as follows: 

23 SUBCHAPTER I. PAYMENT OF MEDICAL OR HEALTH CARE EXPENSES [.n,!)VANcg 

24 PI'YI!l':N'±'£] 

25 SECTION 10.07. Subchapter I, Merical Liability and 

26 Insurance Improvement Act of Texas (Articl~ 4590i, Vernon's Texas 

27 Civil Statutes), is amended by adding Section 9.01 to read as 
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1 follows: 

2 Sec. 9.01. RECOVERY OF PAST MEDICAL OR HEALTH CARE 

3 EXPENSES. Recovery of past medical or health care expenses in a 

4 health care liability claim shall be limited to the amount actually 

5 paid or incurred by or on behalf of the claimant. 

6 SECTION 10.08. Section 10.01, Medical Liability and 

7 Insurance Improvement Act of Texas (Article 4590i, Vernon's Texas 

8 Civil Statutes), is amended to read as follows: 

9 Sec. 10.01. LIMITATION ON HEALTH CARE LIABILITY CLAIMS. 

10 ill Notwithstanding any other law and subject to Subsection (b) of 

11 this section, no health care liability claim may be commenced 

12 unless the action is filed within two years from the occurrence of 

13 the breach or tort or from the date the medical or health care 

14 treatment that is the subject of the claim or the hospitalization 

15 for which the claim is made is completed; provided that, minors 

16 under the age of 12 years shall have until their 14th birthday in 

17 which to file, or have filed on their behalf, the claim. Except as 

18 herein provided, this subchapter applies to all persons regardless 

19 of minority or other legal disability. 

20 (b) A claimant must bring a health care liability claim not 

21 later than 10 years after the date of the act or omission that gives 

22 rise to the claim. This subsection is intended as a statute of 

23 repose so that all claims must be brought within 10 years or they 

24 are time barred. 

25 

26 

SECTION 10.09. 

Insurance Improvement 

Section 11.02, M~dical 

( . Ii . Act of Texas Art1c ~ 45901, 

27 Civil Statutes), is amended by adding Subsections 

I 
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1 read as follows: 

2 (e) The limitation on health care liability claims 

3 contained in Subsection (a) of this section includes punitive 

4 damages. 

5 (f) The limitation on health care liability claims 

6 contained in Subsection (a) of this section shall be applied on a 

7 per-claimant basis. 

8 SECTION 10.10. Section 11. 03, Medical Liability and 

9 Insurance Improvement Act of Texas (Article 4590i, Vernon's Texas 

10 Civil Statutes), is amended to read as follows: 

11 

12 

13 

14 

15 

16 

17 

Sec. 11.03. LIMITATION ON NONECONOMIC DAMAGES [AVFERNNPIVE 

PARTIl',L LHUT GN CIVIL LIl'JHLITY 1 • [In the e'Jent that Seat ien 

11. 02 (a) ef this subehilflter is strieken frem this subehilflter er is 

ethen7ise invalidated by a methed ether than threugh legislative 

means, the felle>7inq shall beeeme effeativo! 1 

In an action on a health care liability claim where final 

judgment is rendered against a physician or health care provider, 

18 the limit of civil liability for noneconomic damages of the 

19 physician or health care provider shall be limited to an amount not 

20 to exceed $250,000 for each claimant, regardless of the number of 

21 defendant physicians or health care providers against whom the 

22 claim is asserted or the number of separate causes of action on 

23 which the claim is based. This section does not apply to a health 

24 care liability c.laim based solely on intentional denial of medical 

25 treatment that a patient is otherwise gualif!ied to receive, against 
I 

26 the wishes of a patient, or, if the patient is incompetent, against 

27 the wishes of the patient's guardian, on th~ basis of the patient's 
I 

! 

59 



1 

2 

3 

4 

5 

6 

7 

8 
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present or predicted age, disability, degree of medical dependency, 

or guality of life unless the medical treatment is denied under 

Chapter 166, Health and Safety Code [of the Bhvsician or health oare 

provider fer all past and f'clt'clre noneconomic lossos recoverable by 

er on behalf of any inl'clred Bersen and/or the estate of s'clch Berson. 

incl'cldin~ '.litho'clt limitatien as ilflplicable past and f'clt'clre physical 

pain and s'clfferin~1 mental an'l"'clish and s'clfferin'l". censorti'clm. 

disfi~'clr ement, and any ether nonpec'clniary dama~e, shall be limited 

to an amO'clnt not tc elleeed $150.000] . 

SECTION 10.11. Subchapter K, Medical Liability and 

11 Insurance Improvement Act of Texas (Article 4590i, Vernon's Texas 

12 Civil Statutes), is amended by adding Section 11.031 to read as 

13 follows: 

14 Sec. 11.031. ALTERNATIVE LIMITATION ON NONECONOMIC 

15 DAMAGES. (a) In the event that Section 11.03 of this subchapter is 

16 str icken from this subchapter or is otherwise to any extent 

17 invalidated by a method other than through legislative means, the 

18 following, subject to the provisions of this section, shall become 

19 effective: 

20 In an action on a health care liability claim where final 

21 judgment is rendered against a physician or health care provider, 

22 the limit of civil liability for all damages and losses, other than 

23 economic damages, shall be limited to an amount not to exceed 

24 $250,000 for each claimant, regardless of the number of defendant 

25 physicians or health care providers aga:inst whom the claim is 
I 

26 asserted or the number of separate causeslof action on which the 

27 claim is based. 
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1 (bl Effective before September 1, 2005, Subsection (al of 

2 this section applies to any physician or health care provider that 

3 provides evidence of financial responsibility in the following 

4 amounts in effect for any act or omission to which this subchapter 

5 applies: 

6 (1) at least $100,000 for each health care liability 

7 claim and at least $300,000 in aggregate for all health care 

8 liability claims occurring in an insurance policy year, calendar 

9 year, or fiscal year for a physician participating in an approved 

10 residency program; 

11 (2) at least $200,000 for each health care liability 

12 claim and at least $600,000 in aggregate for all health care 

13 liability claims occurring in an insurance policy year, calendar 

14 year, or fiscal year for a physician or health care provider, other 

15 than a hospital; and 

16 (3) at least $500,000 for each health care liability 

17 claim and at least $1.5 million in aggregate for all health care 

18 liability claims occurring in an insurance policy year, calendar 

19 year, or fiscal year for a hospital. 

20 (cl Effective September 1, 2005, Subsection (al of this 

21 section applies to any physician or health care provider that 

22 provides evidence of financial responsibility in the following 

23 amounts in effect for any act or omission to which this subchapter 

24 applies: 

25 (1) at least $100,000 for each! health car e liability 
! 

26 claim and at least $300,000 in aggregat~ for all health care 

27 liability claims occurring in an insurancel policy year, calendar 

I 
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1 year, or fiscal year for a physician participating in an approved 

2 residency program; 

3 (2) at least $300,000 for each health care liability 

4 claim and at least $900,000 in aggregate for all health care 

5 liability claims occurring in an insurance policy year, calendar 

6 year, or fiscal year for a physician or health care provider, other 

7 than a hospital; and 

8 (3) at least $750,000 for each health care liability 

9 claim and at least $2.25 million in aggregate for all health care 

10 liability claims occurring in an insurance pOlicy year, calendar 

11 year, or fiscal year for a hospital. 

12 (d) Effective September 1, 2007, Subsection (a) of this 

13 section applies to any physician or health care provider that 

14 provides evidence of financial responsibility in the following 

15 amounts in effect for any act or omission to which this subchapter 

16 applies: 

17 (1) at least $100,000 for each health care liability 

18 claim and at least $300,000 in aggregate for all health care 

19 liability claims occurring in an insurance policy year, calendar 

20 year, or fiscal year for a physician participating in an approved 

21 residency program; 

22 (2) at least $500,000 for each health care liability 

23 claim and at least $1 million in aggregCJjte for all health care 

24 liability claims occurring in an insurance policy year, calendar 

25 year, or fiscal year for a physician or heaith care provider, other 

26 than a hospital; and 

27 (3) at least $1 million for each health care liability 

I 
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1 claim and at least $3 million in aggregate for all health care 

2 liability claims occurring in an insurance policy year, calendar 

3 year, or fiscal year for a hospital. 

4 (e) Evidence of financial responsibility may be established 

5 at the time of judgment by providing proof of: 

6 (1) the purchase of a contract of insurance or other 

7 plan of insurance author ized by this state; 

8 (2) the purchase of coverage from a trust organized 

9 and operating under Article 21.49-4, Insurance Code; 

10 (3) the purchase of coverage or another plan of 

11 insurance provided by or through a risk retention group or 

12 purchasing group authorized under applicable laws of this state or 

13 under the Product Liability Risk Retention Act of 1981 (15 U.S.C. 

14 Section 3901 et seq.), as amended, or the Liability Risk Retention 

15 Act of 1986 (15 U.S.C. Section 3901 et seq.), as amended, or any 

16 other contract or arrangement for transferring and distributing 

17 risk relating to legal liability for damages, including cost or 

18 defense, legal costs, fees, and other claims expenses; or 

19 (4) the maintenance of financial reserves in or an 

20 irrevocable letter of credit from a federally insured financial 

21 institution that has its main office or aibranch office in this 

22 state. 

23 (f) This section does not apply to a health care liability 

24 claim based solely on intentional denial oflmedical treatment that 
i 

25 a patient is otherwise qualified to receive, 'against the wishes of a 
i 

26 patient, or, if the patient is incompetent ,i against the wishes of 

27 the patient's guardian, on the basis of thb patient's present or 
I 
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1 predicted age, disability, degree of medical dependency, or guality 

2 of life unless the medical treatment is denied under Chapter 166, 

3 Health and Safety Code. 

4 SECTION 10.12. Section 11. 04, Medical Liability and 

5 Insurance Improvement Act of Texas (Article 4590i, Vernon's Texas 

6 Civil Statutes), is amended to read as follows: 

7 Sec. 11.04. ADJUSTMENT OF LIABILITY LIMIT [LHU,±,£]. When 

8 there is an increase or decrease in the consumer price index with 

9 respect to the amount of that index on the effective date of this 

10 subchapterL [each of] the liability limit [limits] prescribed in 

11 Section l1.02(a) [or in £oction 11.03] of this subchapter[, as 

12 aDDlica~le.] shall be increased or decreased, as applicable, by a 

13 sum equal to the amount of such limit multiplied by the percentage 

14 increase or decrease in the consumer price index between the 

15 effective date of this subchapter and the time at which damages 

16 subject to such limit [limits] are awarded by final judgment or 

17 settlement. 

18 SECTION 10.13. Subchapter L, Medical Liability and 

19 Insurance Improvement Act of Texas (Article 4590i, Vernon's Texas 

20 Civil Statutes), is amended by adding Section 12.02 to read as 

21 follows: 

22 Sec. 12.02. STANDARD OF PROOF IN CASES INVOLVING EMERGENCY 

23 MEDICAL CARE. In a suit involvinq a health care liability claim 

, 

25 of a patient ar ising out of the provision ofl emergency medical care, 
I 

26 the person bringing the suit may prove that Ithe treatment or lack of 

27 treatment by the physician or health carel provider departed from 
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1 accepted standards of medical care or health care only if the person 

2 shows by clear and convincing evidence that the physician or health 

3 care provider did not use the degree of care and skill that is 

4 reasonably expected of an ordinarily prudent physician or health 

5 care provider in the same or similar circumstances. 

6 SECTION 10.14. The heading to Section 13.01, Medical 

7 Liability and Insurance Improvement Act of Texas (Article 4590i, 

8 Vernon's Texas Civil Statutes), is amended to read as follows: 

9 Sec. l3.01. [eGilT ];lGND, DEPGilIT, .n,ND] EXPERT REPORT. 

10 SECTION 10.15. Section l3.0l, Medical Liability and 

11 Insurance Improvement Act of Texas (Article 4590i, Vernon's Texas 

12 Civil Statutes), is amended by amending Subsections (a), (b), (i), 

l3 (j), (k), and (1) and adding Subsections (s), (t), and (u) to read 

14 as follows: 

15 (a) In a health care liability claim, a claimant shall, not 

16 later than the 90th day after the date the claim was [45] filedL 

17 serve on each party or the party's attorney one or more expert 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

reports, with a curriculum vitae of each expert listed in the[ ... 

[(1) file a separate sost bond in the amount of $§,OOO 

for oash Dhvsisian or hoalth sare j3ro'.'ider named by the slaimant in 

the astien, 

[ (2) j31ase sash in an essr e'.1 aseeunt in the ameunt ef 

~5 nnn fRY eaeh Dhvsisian or health saro provider named in ths 

astienl or 

[(;l) file an eJrpert] report for each physician or 
I 

health care provider against whom a liability claim is asserted 

['.lith respect ts whom a cost Bond has not bee~ filed ana sash in lieu 

I 
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of tho la ond has not la e en deEl 0 s it ed under gula division (1) or (2) of 

this sulaseetion] . 

(b) If, as to a defendant physician or health care provider, 

4 an expert report [, eost laond, or Gash in lieu of laond] has not been 

5 served [filed or deElosited] within the period specified by 

6 Subsection (a) [or (h)] of this section, the court, on the motion of 

7 the affected physician or health care provider, shall enter an 

8 order that: 

9 (1) awards to the affected physician or health care 

10 provider reasonable attorney's fees and costs of court incurred by 

11 the physician or health care provider [reauires the filina of a 

12 

l3 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

$7, §OO eost laond )lith respeet to the physieian or health eare 

prsvider not later than the 21st day after the date sf the order]; 

and 

(2) dismisses the claim [prevides that if the olaimant 

fails to oomply '.lith the order, the aotien shall lae dismissed fer 

,1ant of proseeution] with respect to the physician or health care 

provider, with prejudice to the refiling of the claim [sulaieot to 

reinstatement in aooordanoe >lith the aElElliealale rules of eivil 

preoedure and £ulaseotien (e) ef this seotion]. 

(i) Notwithstanding any other provision of this section, a 

claimant may satisfy any requirement of this section for serving 

[filinq] an expert report by serving [filing] reports of separate 
I 

experts regarding different physicians or ,ealth care providers or 

25 regarding different issues arising from the conduct of a physician 

26 or health care provider, such as issues of liability and causation. 

27 Nothing in this section shall be construe~ to mean that a single 
\ 
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1 expert must address all liability and causation issues with respect 

2 to all physicians or health care providers or with respect to both 

3 liability and causation issues for a physician or health care 

4 provider. 

5 (j) Nothing in this section shall be construed to require 

6 the serving [filinq] of an expert report regarding any issue other 

7 than an issue relating to liability or causation. 

8 (k) An [NotHithstandinEj" any other lav, an] expert report 

9 served [filed] under this section: 

10 (1) is not admissible in evidence by any party [a 

11 defendant] ; 

12 (2) shall not be used in a deposition, trial, or other 

13 proceeding; and 

14 (3) shall not be referred to by any party [a defendant] 

15 during the course of the action for any purpose. 

16 (1) A court shall grant a motion challenging the adequacy of 

17 an expert report only if it appears to the court, after hearing, 

18 that the report does not represent an objective [a] good faith 

19 effort to comply with the definition of an expert report in 

20 Subsection (r) (6) of this section. 

21 (s) Until a claimant has served the expert report and 

22 curriculum vitae, as required by Subsection (a) of this section, 

23 all discovery in a health care liability claim is stayed except for 

24 the acquisition of the patient's medical records, medical or 
i 

25 psychological studies, or tissue samples thiough: 
I 

26 (1) written discovery as defined in Rule 192.7, Texas 

27 Rules of civil Procedure; 
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1 (2) depositions on written questions under Rule 200, 

2 Texas Rules of civil Procedure; and 

3 (3) discovery from nonparties under Rule 205, Texas 

4 Rules of Civil Procedure. 

5 (t) If an expert report is used by the claimant in the course 

6 of the action for any purpose other than to meet the service 

7 requirement of Subsection (a) of this section, the restrictions 

8 imposed by Subsection (k) of this section on use of the expert 

9 report by any party are waived. 

10 (u) Notwithstanding any other provision of this section, 

11 after a claim is filed all claimants, collectively, may take not 

12 more than one deposition before the expert report is served as 

13 required by Subsection (a) of this section. 

14 SECTION 10.16. Section 13.01(r) (5), Medical Liability and 

15 Insurance Improvement Act of Texas (Article 4590i, Vernon's Texas 

16 Civil Statutes), is amended to read as follows: 

17 (5 ) "Expert" means: 

18 (A) with respect to a person giving opinion 

19 testimony regarding whether a physician departed from accepted 

20 standards of medical care, an expert qualified to testify under the 

21 requirements of Section 14.0l(a) of this Act; [-erl 

22 (B) with respect to a person giving opinion 

23 testimony regarding whether [assutl a [nsnphysicianl health care 

24 provider departed from accepted standards oif health care, an expert 

25 qualified to testify under the requiremedts of Section 14.02 of 

26 this Act; 

27 (C) with respect to a! person giving opinion 
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1 testimony about the causal relationship between the injury, harm, 

2 or damages claimed and the alleged departure from the applicable 

3 standard of care in any health care liability claim, a physician who 

4 is otherwise qualified to render opinions on that causal 

5 relationship under the Texas Rules of Evidence; 

6 (D) with respect to a person giving opinion 

7 testimony about the causal relationship between the injury, harm, 

8 or damages claimed and the alleged departure from the applicable 

9 standard of care for a dentist, a dentist who is otherwise qualified 

10 to render opinions on that causal relationship under the Texas 

11 Rules of Evidence; or 

12 (E) with respect to a person giving opinion 

13 testimony about the causal relationship between the injury, harm, 

14 or damages claimed and the alleged departure from the applicable 

15 standard of care for a podiatrist, a podiatrist who is otherwise 

16 gualified to render opinions on that causal relationship under the 

17 Texas Rules of Evidence [\lee eas kFls\lled"s sf assej3ted staFldards sf 

18 eare fsy the dia"Flesis, eare, sr treatmeFlt sf tee illFless, iFljury, 

19 Elr cElnditiElFl iFlVEllved in the claim] . 

20 SECTION 10.17. Sections 14.01(e) and (g), Medical Liability 

21 and Insurance Improvement Act of Texas (Article 4590i, Vernon's 

22 Texas civil Statutes), are amended to read as follows: 

23 

24 

25 

26 

27 

(e) A pretr ial obj ection to the quali'f ications of a witness 

under this section must be made not later thah the later of the 21st 

day after the date the objecting party r~ceives a copy of the 

witness's curriculum vitae or the 21st day Ilafter the date of the 

If circumstances 
I 

arise 
I 

witness's deposition. after the date on 

! 
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1 which the obj ection must be made that could not have been reasonably 

2 anticipated by a party before that date and that the party believes 

3 in good faith provide a basis for an objection to a witness's 

4 qualifications, and if an objection was not made previously, this 

5 subsection does not prevent the party from making an objection as 

6 soon as practicable under the circumstances. The court shall 

7 conduct a hearing to determine whether the witness is qualified as 

S soon as practicable after the filing of an objection and, if 

9 possible, before trial. If the objecting party is unable to object 

10 in time for the hearing to be conducted before the trial, the 

11 hearing shall be conducted outside the presence of the jury. This 

12 subsection does not prevent a party from examining or 

13 cross-examining a witness at trial about the witness's 

14 qualifications. 

15 (g) In this subchapter [sectien], "physician" means a 

16 person who is: 

l7 (1) licensed to practice medicine in one or more 

IS states in the United States; or 

19 (2) a graduate of a medical school accredited by the 

20 Liaison Committee on Medical Education or the American Osteopathic 

21 Association only if testifying as a defendant and that testimony 

22 relates to that defendant's standard of care, the alleged departure 

23 from that standard of care, or the causal relationship between the 

24 alleged departure from that standard of care and the injury, harm, 

25 or damages claimed. 

26 SECTION 10.lS. Subchapter N, 

i 

M1dical Liability and 

27 Insurance Improvement Act of Texas (Artic~e 4590i, Vernon's Texas 
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1 Civil Statutes), is amended by adding Sections 14.02 and 14.03 to 

2 read as follows: 

3 Sec. 14.02. QUALIFICATIONS OF EXPERT WITNESS IN SUIT 

4 AGAINST HEALTH CARE PROVIDER. (a) For purposes of this section, 

5 "practicing health care" includes: 

6 (1) training health care providers in the same field 

7 as the defendant health care provider at an accredited educational 

8 institution; or 

9 (2) serving as a consulting health care provider and 

10 being licensed, certified, or registered in the same field as the 

11 defendant health care provider. 

12 (b) In a suit involving __ a health care liability claim 

13 against a health care provider, a person may gualify as an expert 

14 witness on the issue of whether the health care provider departed 

15 from accepted standards of care only if the person: 

16 (1) is practicing health care in the same field of 

17 practice as the defendant health care provider at the time the 

18 testimony is given or was practicing that type of health care at the 

19 time the claim arose; 

20 (2) has knowledge of accepted standards of care for 

21 health care providers for the diagnosis, care, or treatment of the 

22 illness, injury, or condition involved in the claim; and 

23 (3 ) is qualified on the basis of training or 

24 experience to offer an expert opinion regarding those accepted 

25 standards of health care. 
I 

26 (c) In determining whether a witne~s is qualified on the 

27 basis of training or experience, the court shall consider whether, 

I 
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1 at the time the claim arose or at the time the testimony is given, 

2 the witness: 

3 ( 1) is certified by a Texas licensing agency or a 

4 national professional certifying agency, or has other substantial 

5 training or experience, in the area of health care relevant to the 

6 claim; and 

7 (2) is actively practicing health care in rendering 

8 health care services relevant to the claim. 

9 (d) The court shall apply the criteria specified In 

10 Subsections (a), (b), and (c) of this section in determining 

11 whether an expert is qualified to offer expert testimony on the 

12 issue of whether the defendant health care provider departed from 

13 accepted standards of health care but may depart from those 

14 criteria if, under the circumstances, the court determines that 

15 there is good reason to admit the expert's testimony. The court 

16 shall state on the record the reason for admitting the testimony if 

17 the court departs from the criteria. 

18 (e) This section does not prevent a health care provider who 

19 is a defendant, or an employee of the defendant health care 

20 provider, from qualifying as an expert. 

21 (f) A pretrial objection to the qualifications of a witness 

22 under this section must be made not later than the later of the 21st 

23 day after the date the objecting party receives a copy of the 

24 witness's curriculum vitae or the 21st day after the date of the 
, 

25 witness's deposition. If circumstances Jrise after the date on 

26 which the objection must be made that could !not have been reasonably 

27 anticipated by a party before that date andl that the party believes 

I 
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1 in good faith provide a basis for an objection to a witness's 

2 qualifications, and if an objection was not made previously, this 

3 subsection does not prevent the party from making an objection as 

4 soon as practicable under the circumstances. The court shall 

5 conduct a hearing to determine whether the witness is qualified as 

6 soon as practicable after the filing of an objection and, if 

7 possible, before trial. If the objecting party is unable to object 

8 in time for the hearing to be conducted before the trial, the 

9 hearing shall be conducted outside the presence of the jury. This 

10 subsection does not prevent a. pa~ from examining or 

11 cross-examininq a witness at trial about the witness's 

12 qualifications. 

13 Sec. 14.03. QUALIFICATIONS OF EXPERT WITNESS ON CAUSATION 

14 IN HEALTH CARE LIABILITY CLAIM. (a) Except as~o\Tided by 

15 Subsections (b) and (c) of this section, in a suit involving a 

16 health care liability claim against a physician or health care 

17 provider, a person may qualify as an expert witness on the issue of 

18 the causal relationship between the alleged departure from accepted 

19 standards of care and the injury, harm, or damages claimed only if 

20 the person is a physician and is otherwise qualified to render 

21 opinions on that causal relationship under the Texas Rules of 

22 Evidence. 

23 

24 

25 

26 

27 

(b) In a suit involving a health care liability claim 

against a dentist, a person may qualify as an expert witness on the 

issue of the causal relationship between the; alleged departure from 

accepted standards of care and the injury, hlarm, or damages claimed 

if the person is a dentist and is otherwibe qualified to render 
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1 opinions on that causal relationship under the Texas Rules of 

2 Evidence. 

3 (c) In a suit involving a health care liability claim 

4 against a podiatrist, a person may qualify as an expert witness on 

5 the issue of the causal relationship between the alleged departure 

6 from accepted standards of care and the injury, harm, or damages 

7 claimed if the person is a podiatrist and is otherwise qualified to 

8 render opinions on that causal relationship under the Texas Rules 

9 of Evidence. 

10 (d) A pretrial objection to the qualifications of a witness 

11 under this section must be made not later than the later of the 21st 

12 day after the date the objecting party receives a copy of the 

13 witness's curriculum vitae or the 21st day after the date of the 

14 witness's deposition. If circumstances arise after the date on 

15 which the objection must be made that could not have been reasonably 

16 anticipated by a party before that date and that the party believes 

17 in good faith provide a basis for an objection to a witness's 

18 qualifications, and if an objection was not made previously, this 

19 subsection does not prevent the party from making an objection as 

20 soon as practicable under the circumstances. The court shall 

21 conduct a hearing to determine whether the witness is qualified as 

22 soon as practicable after the filing of an objection and, if 

23 possible, before trial. If the objecting party is unable to object 

24 in time for the hearing to be conducted before the trial, the 

25 hearing shall be conducted outside the presence of the jury. This 

26 subsection does not prevent a partjy from examining or 

27 cross-examining a witness at trial about the witness's 
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1 gualifications. 

2 SECTION 10.19. Section 16.01, Medical Liability and 

3 Insurance Improvement Act of Texas (Article 4590i, Vernon's Texas 

4 Civil Statutes), is amended to read as follows: 

5 Sec. 16.01. APPLICATION OF OTHER LAW. Notwithstanding 

6 Chapter 304, Finance Code [l',rtioles lE .101, lE .102, and 

7 lE.lOI[ lE.lOg, g;it1e 79, Reyised Statutes], prejudgment interest 

8 in a judgment on a health care liability claim shall be awarded in 

9 accordance with this subchapter. 

10 SECTION 10.20. Sections 16.02 (b) and (c), Medical Liability 

11 and Insurance Improvement Act of Texas (Article 4590i, Vernon's 

12 Texas Civil Statutes), are amended to read as follows: 

13 (b) Subject to Subchapter K of this Act [In a health oare 

14 liaBility olaim that is not settled within the period speoified By 

15 SUBseotion (a) of this seotien], the judgment must include 

16 prejudgment interest on past damages awarded in the judgment [found 

17 BY the trier ef faet], but shall not include prejUdgment interest on 

18 future damages awarded in the judgment [found BY the trier ef faot] . 

19 (c) Prejudgment interest allowed under this subchapter 

20 shall be computed in accordance with Section 304.003(c) (1), Finance 

21 Code [Artiele lE .103, Title 79, Revised Statutes], for a period 

22 beginning on the date of injury and ending on the date before the 

23 date the judgment is signed. 

24 SECTION 10.21. The Medical Liability and Insurance 

25 Improvement Act of Texas (Article 4590i, Vernon's Texas Civil 

26 Statutes) is amended by adding Subchapters,R, S, and T to read as 

27 follows: 
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SUBCHAPTER R. PAYMENT FOR FUTURE LOSSES 

Sec. 18.01. DEFINITIONS. In this subchapter: 

(1) "Future damages" means damages that are incurred 

after the date of judgment for: 

(A) medical, health care, or custodial care 

services; 

(B) physical pain and mental anguish, 

disf igur ement, or physical impairment; 

(C) loss of consortium, companionship, or 

society; or 

(D) loss of earnings. 

(2) "Future loss of earnings" means the following 

losses incurred after the date of the judgment: 

(A) loss of income, wages, or earning capacity 

15 and other pecuniary losses; and 

16 

17 

18 its 

(B) loss of inheritance. 

(3) "Periodic payments" means the payment of money or 

e<lllivalent to the recipient of ·future damages at defined 

19 intervals. 

20 Sec. 18.02. SCOPE OF SUBCHAPTER. This subchapter applies 

21 only to an action on a health care liability claim against a 

22 physician or health care provider in which the present value of the 

23 award of future damages, as determined by the court, equals or 

24 exceeds $100,000. 

25 Sec. 18.03. COURT ORDER FOR PERIODIC PAYMENTS. (a) At the 

26 request of a defendant physician or health care provider or 

27 claimant, the court shall order that future damages awarded in a 
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1 health care liability claim be paid in whole or in part in periodic 

2 payments rather than by a lump-sum payment. 

3 (b) The court shall make a specific finding of the dollar 

4 amount of periodic payments that will compensate the claimant for 

5 the future damages. 

6 (c) The court shall specify in its judgment ordering the 

7 payment of future damages by per iodic payments the: 

8 

9 

10 

11 

(1) recipient of the payments; 

(2) dollar amount of the payments; 

(3) interval between payments; and 

(4) number of payments or the period of time over which 

12 payments must be made. 

13 Sec. 18.04. RELEASE. The entry of an order for the payment 

14 of future damages by periodic payments constitutes a release of the 

15 health care liability claim filed by the claimant. 

16 Sec. 18.05. FINANCIAL RESPONSIBILITY. (a) As a condition 

17 to authorizing periodic payments of future damages, the court shall 

18 require a defendant who is not adequately insured to provide 

19 evidence of financial responsibility in an amount adequate to 

20 assure full payment of damages awarded by the judgment. 

21 (b) The judgment must provide for payments to be funded by: 

22 (1) an annuity contract issued by a company licensed 

23 to do business as an insurance company; 

24 (2) an obligation of the United, States; 

25 (3) applicable and collectible liability insurance 

26 from one or more qualified insurers; or 

27 (4) any other satisfactory form of funding approved by 
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1 the court. 

2 (c) On termination of periodic payments of future damages, 

3 the court shall order the return of the security, or as much as 

4 remains, to the defendant. 

5 Sec. 18.06. DEATH OF RECIPIENT. (a) On the death of the 

6 recipient, money damages awarded for loss of future earnings 

7 continue to be paid to the estate of the recipient of the award 

8 without reduction. 

9 (b) Periodic payments, other than future loss of earnings, 

10 terminate on the death of the recipient. 

11 (c) If the recipient of periodic payments dies before all 

12 payments required by the judgment are paid, the court may modify the 

13 judgment to award and apportion the unpaid damages for future loss 

14 of earnings in an appropriate manner. 

15 (d) Following the satisfaction or termination of any 

16 obligations specified in the judgment for periodic payments, any 

17 obligation of the defendant physician or health care provider to 

18 make further payments ends and any security given reverts to the 

19 defendant. 

20 Sec. 18.07. AWARD OF ATTORNEY'S FEES. For purposes of 

21 computing the award of attorney's fees when the claimant is awarded 

22 a recovery that will be paid in periodic payments, the court shall: 

23 (1) place a total value on the payments based on the 

24 claimant's proj ect ed life expectancy; and 

25 

26 value. 

27 

(2) reduce the amount in Subdivision (1) to present 

SUBCHAPTER S. ATTORNEY'S FEES 
I 
, 
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1 Sec. 19.01. DEFINITION. In this subchapter, "recovered" 

2 means the net sum recovered after deducting any disbursements or 

3 costs incurred in connection with prosecution or settlement of the 

4 claim. Costs of medical or health care services incurred by the 

5 claimant and the attorney's office overhead costs or charges are 

6 not deductible disbursements or costs. 

7 Sec. 19.02. APPLICABILITY. The limitations in this 

8 subchapter apply without regard to whether: 

9 (1) the recovery is by settlement, arbitration, or 

10 judgment; or 

11 (2) the person for whom the recovery is sought is an 

12 adult, a minor, or an incapacitated person. 

13 Sec. 19.03. PERIODIC PAYMENTS. If periodic payments are 

14 recovered by the claimant, the court shall place a total value on 

15 these payments based on the claimant's projected life expectancy 

16 and then reduce this amount to present value for purposes of 

17 computing the award of attorney's fees. 

18 SUBCHAPTER T. DECLARATORY JUDGMENTS; INJUNCTIONS; APPEALS 

19 Sec. 20.01. APPLICABILITY. This subchapter applies only to 

20 an amendment to this Act that is effective on or after January 1, 

21 2003. 

22 Sec. 20.02. DECLARATORY JUDGMENT. The constitutionality 

23 and other validity under the state or federal constitution of all or 

24 any part of an amendment to this Act may be !determined in an action 

25 for declaratory judgment in a district court in Travis County under 

26 Chapter 37, Civil Practice and Remedies cod~, if it is alleged that 

27 the amendment or a part of the amendment affects the rights, status, 
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or legal relation of a party in a civil action with respect to any 

other party in the civil action. 

Sec. 20.03. ACCELERATED APPEAL. (a) An appeal of a 

declaratory judgment or order, however characterized, of a district 

court, including an appeal of the judgment of an appellate court, 

holding or otherwise determining, under Section 20.02 of this 

subchapter, that all or any part of an amendment to this Act is 

constitutional or unconstitutional, or otherwise valid or invalid, 

under the state or federal constitution is an accelerated appeal. 

(b) If the judgment or order is interlocutory, an 

11 interlocutory appeal may be taken from the judgment or order and is 

12 an accelerated appeal. 

13 Sec. 20.04. INJUNCTIONS. A district court in Travis County 

14 may grant or deny a temporary or otherwise interlocutory injunction 

15 or a permanent injunction on the groundS of the constitutionality 

16 or unconstitutionality, or other validity or invalidity, under the 

17 state or federal constitution of all or any part of an amendment to 

18 this Act. 

19 Sec. 20.05. DIRECT APPEAL. (a) There is a direct appeal to 

20 the supreme court from an order, however characterized, of a trial 

21 court granting or denying a temporary or otherwise interlocutory 

22 injunction or a permanent injunction on the grounds of the 

23 constitutionality or unconstitutionality, or other validity or 

24 invalidity, under the state or federal constitution of all or any 

25 part of any amendment to this Act. 

26 

27 

(b) The direct appeal is an accelerated appeal. 

(c) This section exercises the authority granted by Section 

80 



H.B. No.4 

1 3-b, Article V, Texas Constitution. 

2 Sec. 20.06. STANDING OF AN ASSOCIATION OR ALLIANCE TO SUE. 

3 (a) An association or alliance has standing to sue for and obtain 

4 the relief described by Subsection (b) of this section if it is 

5 alleged that: 

6 (1) the association or alliance has more than one 

7 member who has standing to sue in the member's own right; 

8 (2) the interests the association or alliance seeks to 

9 protect are germane to a purpose of the association or alliance; and 

10 ( 3 ) the claim asserted and declaratory relief 

11 requested by the association or alliance relate to all or a 

12 specified part of the amendment involved in the action being found 

13 constitutional or unconstitutional on its face, or otherwise found 

14 valid or invalid on its face, under the state or federal 

15 constitution. 

16 (b) The association or alliance has standing: 

17 (1) to sue for and obtain a declaratory judgment under 

18 Section 20.02 of this subchapter in an action filed and maintained 

19 by the association or alliance; 

20 (2) to appeal or otherwise be a party to an appeal 

21 under Section 20.03 of this subchapter; 

22 (3) to sue for and obtain an order under Section 20.04 

23 of this subchapter granting or denying a temporary or otherwise 

24 interlocutory injunction or a permanent injunction in an action 

25 filed and maintained by the association or alliance; and 
• ! 

(4) to appeal or otherwl.se be, a party to an appeal 26 

27 under Section 20.05 of this subchapter. 
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1 Sec. 20.07. RULES FOR APPEALS. An appeal under this 

2 subchapter, including an interlocutory, accelerated, or direct 

3 appeal, is governed, as applicable, by the Texas Rules of Appellate 

4 Procedure, including Rules 25.1(d) (6), 26.1(b), 28.1, 28.3, 

5 32.1(g), 37.3(a) (1), 38.6(a) and (b), 40.1(b), and 49.4. 

6 SECTION 10.22. Section 84.003, Civil Practice and Remedies 

7 Code, is amended by adding Subdivision (6) to read as follows: 

8 (6) "Hospital system" means a system of hospitals 

9 located in this state that are under the common governance or 

10 control of a corporate parent. 

11 SECTION 10.23. Section 84.003, Civil Practice and Remedies 

12 Code, is amended by adding Subdivision (7) to read as follows: 

13 

14 

15 or guardian; 

16 

17 

18 

(7 ) "Person responsible for the patient" means: 

(A) the patient's parent, managing conservator, 

(B) the patient's grandparent; 

(C) the patient's adult brother or sister; 

(D) another adult who has actual care, control, 

19 and possession of the patient and has written authorization to 

20 consent for the patient from the parent, managing conservator, or 

21 guardian of the patient; 

22 (E) an educational institution in which the 

23 patient is enrolled that has written authorization to consent for 

24 the patient from the parent, managing conservator, or guardian of 

25 

26 

the patient; or 

(F) any other person wiJh legal responsibility 

27 for the care of the patient. 

82 



H.B. No. 4 

1 SECTION 10.24. Section 84.004, Civil Practice and Remedies 

2 Code, is amended by adding Subsection (f) to read as follows: 

3 (f) Subsection (c) applies even if: 

4 (1) the patient is incapacitated due to illness or 

5 injury and cannot sign the acknowledgment statement required by 

6 that subsection; or 

7 (2) the patient is a minor or is otherwise legally 

8 incompetent and the person responsible for the patient is not 

9 reasonably available to sign the acknowledgment statement required 

10 by that subsection. 

11 SECTION 10.25. Chapter 84, civil Practice and Remedies 

12 Code, is amended by adding Section 84.0065 to read as follows: 

13 Sec. 84.0065. ORGANIZATION LIABILITY OF HOSPITALS. (a) 

14 Except as provided by section 84.007, in any civil action brought 

15 against a hospital or hospital system, or its employees, officers, 

16 directors, or volunteers, for damages based on an act or omission by 

17 the hospital or hospital system, or its employees, officers, 

18 directors, or volunteers, the liability of the hospital or hospital 

19 system is limited to money damages in a maximum amount of $500,000 

20 for any act or omission resulting in death, damage, or injury to a 

21 patient if the patient or, if the patient is a minor or is otherwise 

22 legally incompetent, the person responsible for the patient, signs 

23 a written statement that acknowledges: 

24 

25 

26 

27 

(1) that the hospital is providing care that is not 
! 

administered for or in expectation of compen!3ation; and 
I 

(2) the limitations on the rebovery of damages from 
, 

the hospital in exchange for receiving the hJalth care services. 
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1 (b) Subsection (a) applies even if: 

2 (1) the patient is incapacitated due to illness or 

3 injury and cannot sign the acknowledgment statement required by 

4 that subsection; or 

5 (2) the patient is a minor or is otherwise legally 

6 incompetent and the person responsible for the patient is not 

7 reasonably available to sign the acknowledgment statement required 

8 by that subsection. 

9 SECTION 10.26. Article 5.15-1, Insurance Code, is amended 

10 by adding Section 11 to read as follows: 

11 Sec. 11. VENDOR'S ENDORSEMENT. An insurer may not exclude 

12 or otherwise limit coverage for physicians or health care providers 

13 under a vendor's endorsement issued to a manufacturer, as that term 

14 is defined by Section 82.001, civil Practice and Remedies Code. A 

15 

16 

17 

18 

19 

20 

physician or health care provider shall be considered a vendor for 

purposes of coverage under a vendor's endorsement or a 

manufacturer's general liability or products liability policy. 

SECTION 10.27. The following provisions are repealed: 

(1) Section 11.02(c), Medical Liability and Insurance 

Improvement Act of Texas (Article 4590i, Vernon's Texas civil 

21 Statutes); 

22 (2) Sections 13.01(c), (d), (e), (f), (g), (h), (m), 

23 (n), (0), and (r) (3), Medical Liability and Insurance Improvement 

24 Act of Texas (Article 4590i, Vernon's Texas Civil Statutes) ; 

25 (3) Section 16.02(a), Medical iLiability and Insurance 

26 Improvement Act of Texas (Article 4590il, Vernon's Texas Civil 

27 Statutes); and 
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1 (4) section 242.0372, Health and Safety Code. 

2 SECTION 10.28. (a) The Legislature of the State of Texas 

3 finds that: 

4 (1) the number of health care liability claims 

5 (frequency) has increased since 1995 inordinately; 

6 (2) the filing of legitimate health care liability 

7 claims in Texas is a contributing factor affecting medical 

8 professional liability rates; 

9 (3) the amounts being paid out by insurers in 

10 judgments and settlements (severity) have likewise increased 

11 inordinately in the same short period of time; 

12 (4) the effect of the above has caused a serious public 

13 problem in availability of and affordability of adequate medical 

14 professional liability insurance; 

15 (5) the situation has created a medical malpractice 

16 insurance cr isis in Texas; 

17 (6) this crisis has had a material adverse effect on 

18 the delivery of medical and health care in Texas, including 

19 significant reductions of availability of medical and health care 

20 services to the people of Texas and a ,likelihood of further 

21 reductions in the future; 

22 (7) the crisis has had a substantial impact on the 

23 physicians and hospitals of Texas and the cost to physicians and 

24 hospitals for adequate medical malpractice lnsurance has 

25 dramatically risen in price, with cost impjct on patients and the 

26 public; 

27 (8) the direct cost of medical care to the patient and 
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1 public of Texas has materially increased due to the rising cost of 

2 malpractice insurance protection for physicians and hospitals in 

3 Texas; 

4 (9) the crisis has increased the cost of medical care 

5 both directly through fees and indirectly through additional 

6 services provided for protection against future suits or claims, 

7 and defensive medicine has resulted in increasing cost to patients, 

8 private insurers, and Texas and has contributed to the general 

9 inflation that has marked health care in recent years; 

10 (10) satisfactory insurance coverage for adequate 

11 amounts of insurance in this area is often not available at any 

12 price; 

13 (11) the combined effect of the defects in the 

14 medical, insurance, and legal systems has caused a serious public 

15 problem both with respect to the availability of coverage and to the 

16 high rates being charged by insurers for medical professional 

17 liability insurance to some physicians, health care providers, and 

18 hospitals; and 

19 (12) the adopt ion of certain modif ications in the 

20 medical, insurance, and legal systems, the total effect of which is 

21 currently undetermined, will have a positive effect on the rates 

22 charged by insurers for medical professional liability insurance. 

23 (b) Because of the conditions stated in Subsection (a) of 
, 

24 this section, it is the purpose of this article to improve and 

25 modify the system by which health care liability claims are 

26 determined in order to: 

27 (1) reduce excessive frequency and severity of health 
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1 care liability claims through reasonable improvements and 

2 modifications in the Texas insurance, tort, and medical practice 

3 systems; 

4 (2) decrease the cost of those claims and ensure that 

5 awards are rationally related to actual damages; 

6 (3) do so in a manner that will not unduly restrict a 

7 claimant's rights any more than necessary to deal with the crisis; 

8 (4) make available to physicians, hospitals, and other 

9 health care providers protection against potential liability 

10 through the insurance mechanism at reasonably affordable rates; 

11 (5) make affordable medical and health care more 

12 accessible and available to the citizens of Texas; 

13 (6) make certain modifications in the medical, 

14 insurance, and legal systems in order to determine whether or not 

15 there will be an effect on rates charged by insurers for medical 

16 professional liability insurance; 

17 (7) make certain modifications to the liability laws 

18 as they relate to health care liability claims only and with an 

19 intention of the legislature to not extend or apply such 

20 modifications of liability laws to any other area of the Texas legal 

21 system or tort law; 

22 (8) encourage off er ing services by physicians and 

23 hospitals, particularly those involving high risk, that will 

24 benefit, in particular, high-cost and low~income groups because 

25 lower malpractice insurance rates increase the willingness of 

26 

27 

physicians and hospitals to provide 
i 

treatments 
, 

that carry a 

relatively high risk of failure but offer the only real prospect of 
! 
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1 success for ser iously ill patients; 

2 ( 9) encourage quality of care and discourage defensive 

3 medicine; 

4 (10) decrease malpractice insurance premiums, which 

5 are a significant part of overall health care cost, and, as the cost 

6 savings are reflected in health insurance premiums, make health 

7 insurance benefit programs more affordable to businesses, 

8 particularly small businesses, and increase employee participation 

9 in health insurance programs offered by their employers; 

10 (11 ) discourage unnecessary services and encourage 

11 fewer tests, procedures, and visits so that the direct financial 

12 cost to the patient will be reduced as well as time, travel, and 

13 other indirect costs; 

14 (12 ) support health care insurance for employers and 

15 employees because malpractice insurance is a component of the 

16 overhead costs that providers must take into account in negotiating 

17 reimbursement rates with commercial insurers and employers that pay 

18 all or a portion of the premiums for their employees will save money 

19 and may make the difference in whether an employer can afford to 

20 maintain current health insurance benefits for its employees; 

21 (13 ) reduce the time required for plaintiffs to obtain 

22 awards; 

23 ( 14) reduce malpractice pressure and, as a result, 

24 increase the supply of physicians, especially obstetricians and 

25 other impacted specialists; 

26 (15) contribute to the vilability 
! 

of community 

27 hospitals by lowering malpractice insurance premiums; 

I 
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1 (16) free funds in the operating budgets of 

2 self-insured hospitals, allowing the hospital to treat more 

3 patients; 

4 (17) reduce or eliminate the incentive for physicians 

5 to go without insurance; 

6 (18) lower costs for teaching and safety-net hospitals 

7 as well as nonprofit community clinics; 

8 (19) decrease the costs for health care facilities 

9 that self-insure; and 

10 (20) allow the Texas Medicaid program to save 

11 resources that can be used to provide additional health care goods 

12 and services. 

13 SECTION 10.29. (a) Subchapter S, Medical Liability and 

14 Insurance Improvement Act of Texas (Article 4590i, Vernon's Texas 

15 civil Statutes), as added by this article, applies only to an 

16 attorney's fee agreement or contract that is entered into on or 

17 after January 1, 2004. An attorney's fee agreement or contract 

18 entered into before January 1, 2004, is governed by the law in 

19 effect immediately before the effective date of this article, and 

20 that law is continued in effect for that purpose. 

21 (b) This article does not make any change in law with 

22 respect to the adjustment under Section 11.04, Medical Liability 

23 and Insurance Improvement Act of Texas (Article 4590i, Vernon's 

24 Texas Civil Statutes), of the liability limit prescribed in Section 

25 11.02(a) of that Act, and that law is continued in effect only for 

26 that liability limit. 

27 ARTICLE lOA. RATES FOR PROFESSIONAL LIABILITY INSURANCE FOR 
i 
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1 PHYSICIANS AND HEALTH CARE PROVIDERS 

2 SECTION 10A.Ol. Chapter 5, Insurance Code, is amended by 

3 adding Subchapter R to read as follows: 

4 SUBCHAPTER R. RATES FOR PROFESSIONAL LIABILITY INSURANCE 

5 FOR PHYSICIANS AND HEALTH CARE PROVIDERS 

6 Art. 5.161. FINDINGS. The legislature finds that: 

7 (1) the cost of professional liability insurance for 

8 physicians and health care providers, as defined by Section 

9 1.03(a), Medical Liability and Insurance Improvement Act of Texas 

10 (Article 4590i, Vernon's Texas Civil Statutes), has been a 

11 significant factor in the reduced availability of health care in 

12 this state; 

13 (2) legislation under consideration by the Regular 

14 Session of the 78th Legislature should eliminate or significantly 

15 reduce the cost of claims under policies of professional liability 

16 insurance for physicians and health care providers, and legislation 

17 by future legislatures may have the same effect; 

18 (3) while the monetary effect of these legislative 

19 changes can be actuarially determined within a reasonable degree of 

20 certainty, insurers will delay implementation of rate reductions 

21 until they have data evidencing actual loss experience; 

22 (4) delay in implementation of rate reductions will 

23 result in a windfall for the insurers benefited by the changes 

24 described by this article, and this benefit should be passed on to 

25 insureds; and 

26 (5 ) legislative action in t~e public interest and 

27 within the police power of the state is required to eliminate 
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1 unnecessary delays to pass these benefits on to the insured 

2 physicians and health care providers of this state. 

3 Art. 5.162. SCOPE OF SUBCHAPTER. (a) This subchapter 

4 applies to any insurer that is authorized to engage in business in 

5 this state and that is authorized to write professional liability 

6 insurance for physicians and health care providers, including: 

7 (1) a Lloyd's plan; 

8 (2) a reciprocal or interinsurance exchange; 

9 (3) the joint underwriting association established 

10 under Article 21.49-3 of this code; and 

11 (4) a self-insurance trust established under Article 

12 21.49-4 of this code. 

13 (b) It is the intent of the legislature that all insurers, 

14 as defined by this article, pass through the savings that accrue 

15 from the changes described by Article 5.161 of this code to their 

16 policyholders on a prospective basis. To monitor compliance with 

17 this legislative directive, the commissioner may require 

18 information in rate filings, special data calls, informational 

19 hearings, and any other means consistent with other provisions of 

20 this code applicable to the affected insurers. Information 

21 provided under this subsection is privileged and confidential to 
I 

22 the same extent as the information is privileged and confidential 

23 under this code or other laws for other insurers described by this 

24 article licensed and writing the same line of insurance in this 

25 state. 

26 (c) This subchapter applies only toiprofessional liability 

27 insurance for physicians and health care pro,viders. 
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1 Art. 5.163. EQUITABLE RATE REDUCTION 

2 Sec. 1. HEARING. (a) Not later than September 1 of each 

3 year, the commissioner shall hold a rulemaking hear ing under 

4 Chapter 2001, Government Code, to determine the percentage of 

5 equitable reductions in insurance rates required on an individual 

6 basis of each insurer writing professional liability insurance for 

7 physicians and health care providers. 

8 (b) Not later than October 1 of each year, the commissioner 

9 shall issue rules mandating the appropriate rate reductions to 

10 rates for professional liability insurance for physicians and 

11 health care providers and developed without consideration of the 

12 effect of the changes descr ibed by Article 5.161 of this code. 

13 (c) The commissioner shall set the percentage of the rate 

14 reduction for professional liability insurance for physicians and 

15 health care providers and may set different rate reductions for 

16 different types of policies. The commissioner's order establishing 

17 the rate reductions must be based on the evidence adduced at the 

18 rulemaking hearing, including the adequacy of the rate at the time 

19 of the hearing. Rates resulting from the rate reductions imposed by 

20 this article must comply with Section 3 (d) , Article 5.15-1, of this 

21 code. 

22 (d) The rate reductions adopted under this section are 

23 applicable to each policy or coverage delivered, issued for 

24 delivery, or renewed on and after January 1, 2004, and to each 

25 policy or coverage delivered, issued for delivery, or renewed on 

26 and after the 90th day after the date df each subsequent rule 
I 

27 adopted under this section. An insurer, as Idefined by Article 5.162 
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1 of this code, shall apply the rate reduction to the rates used by 

2 the insurer. 

3 (e) Any rule or order of the commissioner that determines, 

4 approves, or sets a rate reduction under this section and is 

5 appealed or challenged remains in effect during the pendency of the 

6 appeal or challenge. During the pendency of the appeal or 

7 challenge, an insur er shall use rates that reflect the rat e 

8 reduction provided in the order being appealed or challenged. The 

9 rate reduction is lawful and valid dur ing the appeal or challenge. 

10 Sec. 2. ADMINISTRATIVE RELIEF. (a) Except as provided by 

11 Subsection (b) of this section, a rate filed under Articles 5.13-2 

12 and 5.15-1 of this code for professional liability insurance for 

13 physicians and health care providers on and after January 1, 2004, 

14 and a rate filed under those articles on and after the 90th day 

15 following the effective date of a subseguent rule adopted under 

16 Section l(b) of this article, shall reflect each rate reduction 

17 imposed under Section 1 of this article. 

18 (b) Notwithstanding Articles 5.13-2 and 5.15-1 of this 

19 code, the commissioner shall, after notice and opportunity for 

20 

21 

22 

23 

hearing, disapprove a filed rate, without regard to whether the 

rate complies with Articles 5.13-2 and 5.15-1 of this code, if the 

commissioner finds that the filed rate does not reflect the rate 

reduction imposed under Section 1 of this article. A proceeding 

24 under this section is a contested case under Chapter 2001, 

25 Government Code. 

26 (c) The commissioner 
I. 

may approve a fl.led rate that reflects 

27 less than the full amount of the rate reductlLon imposed by Section 1 
I 
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1 of this article if the commissioner determines based on a 

2 preponderance of the evidence presented by an insurer that: 

3 (1) the actual or anticipated loss experience for the 

4 insurer's rating classifications is or will be different than the 

5 presumptive rate reduction; 

6 (2) the insurer will be financially unable to continue 

7 wr iting in a particular line of insurance; 

8 (3) the rate reduction required under this article 

9 would likely result in placing the insurer in a hazardous financial 

10 condition described by Section 2, Article 1.32, of this code; or 

11 (4) the resulting rates for the insurer would be 

12 unreasonable or confiscatory to the insurer. 

13 Sec. 3. DURATION OF REDUCTION. Unless the commissioner 

14 grants relief under Section 2 of this article, each rate reduction 

15 required under Section 1 of this article remains in effect for the 

16 period specified in the commissioner's rule or order. 

17 Sec. 4. MODIFICATION .. The commissioner may, by bulletin or 

18 directive, based on the evidence accumulated by the commissioner 

19 before the bulletin or directive is issued, modify a rate reduction 

20 mandated by the commissioner under this article if a final, 

21 unappealable judgment of a court with appropriate jurisdiction 

22 stays the effect of, enjoins, or otherwise modifies or declares 

23 unconstitutional any legislation described by Article 5.161 of this 

24 code on which the commissioner based the rate reduction. 

25 Sec. 5. HEARINGS AND ORDERS. Notwithstanding Chapter 40 of 
I 

26 this code, a rulemaking hear ing under thi:s article shall be held 

27 before the commissioner or the commissioner's designee. The 
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1 ru1emaking procedures established by this section do not apply to 

2 any other rate promulgation proceeding. 

3 Sec. 6. PENDING RATE MATTERS. A rate filed pursuant to a 

4 commissioner's order issued before May 1, 2003, is not subject to 

5 the rate reductions required by this article before January 1, 

6 2004. 

7 Sec. 7. RECOMMENDATIONS TO LEGISLATURE. The commissioner 

8 sha.ll assemble information, conduct hearings, and take other 

9 appropriate measures to assess and evaluate changes in the 

10 marketplace resulting from the implementation of this article and 

11 to report findings and recommendations to the legislature. 

12 Art. 5.164. CONTINGENT ROLLBACK. (a) If a $250,000 cap on 

13 noneconomic damages in all health care liability claims, without 

14 exception, becomes constitutional by voter approval of an amendment 

15 to the Texas Constitution or is determined to be constitutional by 

16 the supreme court, an insurer, as defined by Article 5.162 of this 

17 code, that delivers, issues for delivery, or renews a policy of 

18 professional liability insurance for physicians or health care 

19 providers in this state on or after the 30th day after the effective 

20 date of the constitutional amendment or the date the cap was 

21 determined to be constitutional may not charge more for the policy 

22 than 85 percent of the amount the insurer charged that insured for 

23 the same coverage immediately before the effective date of the 

24 constitutional amendment or the date that the cap was determined to 

25 be constitutional, or, if the insurer did not insure that insured 
! 

26 immediately before that date, 85 percent of the amount the insurer 

27 would have charged that insured, provi~ed that the rate was 
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adeguate and not artificially inflated prior to the determination 

of constitutionality. An insurer may petition the commissioner for 

an exception to the rate reduction. A proceeding under this article 

lS a contested case under Chapter 2001, Government Code. The 

commissioner shall not grant the exception unless the insurer 

proves by a preponderance of the evidence that the rate reduction is 

confiscatory. If the insurer meets this evidentiary burden, the 

commissioner may grant the exception only to the extent that the 

reduction .is confiscatory. The contingent rate rollback required 

by this article does not apply to a policy or coverage delivered, 

issued for delivery, or renewed for a public hospital in this state. 

(b) If the commissioner makes no determination as to a rate 

reduction in accordance with Section 1, Article 5.163, then an 

insurer may not charge an insured for professional liability 

insurance for physicians and health care providers issued or 

renewed on or after the second anniversary of the 30th day after the 

effective date of the constitutional amendment containing a 

$250,000 cap on noneconomic damages in all health care liability 

claims or the date the cap was determined to be constitutional and 

before the third anniversary of the 30th day after. the effective 

date of the constitutional amendment or the date the cap was 

determined to be constitutional an amount ,that exceeds 80 percent 

of the amount the insurer charged or would have charged the insured 

for the same coverage. 

(c) If the commissioner makes no determination as to a rate 

reduction in accordance with Section 1, Article 5.163, then an 

27 insurer may not charge an insured for iprofessional liability 
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1 insurance for physicians and health care providers issued or 

2 renewed on or after the third anniversary of the 30th day after the 

3 effective date of the constitutional amendment containing a 

4 $250,000 cap on noneconomic damages in all health care liability 

5 claims or the date the cap was determined to be constitutional and 

6 before the fourth anniversary of the 30th day after the effective 

7 date of the constitutional amendment or the date the cap was 

8 determined to be constitutional an amount that exceeds 75 percent 

9 of the amount the insurer charged or would have charged the insured 

10 for the same coverage. 

11 Art. 5.165. FILING OF RATE INFORMATION WITH DEPARTMENT; 

12 REPORT TO LEGISLATURE 

13 Sec. 1. PURPOSE. The purpose of this article is to require 

14 insurers writing professional liability insurance for physicians 

15 and health care providers in this state to annually file with the 

16 commissioner of insurance rates and supporting data, including 

17 current rates and estimated rates to be charged in the year 

18 following the filing date for the purpose of the preparation of a 

19 summary report for submission to each legislature and the 

20 determination by the commissioner of equitable rate reductions 

21 under Article 5.163 of this code. Information submitted under this 

22 article must be sufficient for the commissioner to determine the 

23 extent of equitable rate reductions under Article 5.163 of this 

24 code. The commissioner's report shall co,ntain a review of the 

25 rates, presented in a manner that prot;ects the identity of 

26 individual insurers: 

27 (1) to inform the legislature ~s to whether the rates 
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1 are just, adeguate, and reasonable and not excessive or unfairly 

2 discriminatory; and 

3 (2 ) to assist in the determination of the most 

4 effective and efficient regulatory system for professional 

5 liability insurance for physicians and health care providers in 

6 Texas. 

7 Sec. 2. DEFINITIONS. In this article: 

8 ( 1) "Insurer" means an insurer described by Article 

9 5.162 of this code. 

10 (2 ) "SuQIllementary ratiIl9_ information" means any 

11 manual, rating schedule, plan of rules, rating rules, 

12 classification systems, territory codes and descriptions, rating 

13 plans, and other similar information used by the insurer to 

14 determine the applicable premium for an insured. The term includes 

15 factors and relativities, such as increased limits factors, 

16 classification relativities, deductible relativities, premlum 

17 discount, and other similar factors and rating plans such as 

18 experience, schedule, and retrospective rating. 

19 ( 3 ) "Security" or "securities" has the mecming 

20 assigned by Section 4, The Securities Act (Article 581-4, Vernon's 

21 Texas Civil Statutes). 

22 Sec. 3. RATE INFORMATION. (a) Insurers must file rates for 

23 professional liability insurance for physicians and health care 

24 providers and supporting information with the commissioner In 

25 accordance with the reguirements determined by the commissioner 

26 under this article. 

27 (b) Filings made __ ~ each insurer imust be sufficient to 
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1 respond to the commissioner's request for information under this 

2 article and must provide both current rates and estimated rates for 

3 the year following the required filing date of this article based on 

4 information reasonably known to the insurer at the time of filing. 

5 ( c ) The insurer shall file, in a format s~cified by the 

6 commissioner, including an electronic format: 

7 (1) all rates for professional liability insurance for 

8 physicians and health care providers, supplementary rating 

9 information, underwriting guidelines, reasonable and pertinent 

10 supporting information for risks written in the state, and all 

11 applicable rating manuals; 

12 (2 ) actuarial support, including all statistics, 

13 data, or other information to support the rates, supplementary 

14 rating information, and underwriting guidelines used by the 

15 insurer; 

16 ( 3) the policy fees, service fees, and other fees that 

17 are charged under Article 21.35B of this code; 

18 (4) information on the insurer's losses from 

19 investments in securities, whether publicly or privately traded, 

20 including investments in the securities of companies required by 

21 any oversight agency to restate earnings within the 24 months 

22 preceding the filing date, possessed and used by the insurer to 

23 determine premiums or underwriting for professional liability 

24 insurance for physicians and health ca:r:e providers, as this 
i 

25 information relates to the rates described by Section 1 of this 

26 article; 

27 (5 ) information on the insureris costs of reinsurance 
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1 possessed and used by the insurer to determine premiums or 

2 underwriting for professional liability insurance for physicians 

3 and health care providers, as this information relates to the rates 

4 described by Section 1 of this article; 

5 (6) a complete explanation, and an electronic copy, of 

6 all computer models used by the insurer not protected by a contract 

7 with a third party; and 

8 (7) a complete explanation of any changes to 

9 underwriting guidelines, rates, and supplementary rating 

10 information since the last filing under this article. 

11 (d) The commissioner shall determine the date on which the 

12 filing is due. 

13 (e) The commissioner may reguire additional information as 

14 provided by Section 4 of this article. 

15 (f) The commissioner shall issue an order specifying the 

16 information that insurers must file to comply with this article and 

17 the date on which the filing is due. 

18 (g) The commissioner is not required to hold a hear ing 

19 before issuing the order required under Subsection (f) of this 

20 section. 

21 (h) The commissioner shall notify an affected insurer of the 

22 order requiring the rate filing information under this section on 

23 the day the order is issued. 

24 Sec. 4. ADDITIONAL INFORMATION. After the initial rate 

25 submission under Section 3 of this article, the commissioner may 

26 require an insurer to provide additional, i reasonable information 
! 

27 for purposes of the clarification or completeness of the initial 
! 
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1 rate submission. 

2 Sec. 5. USE OF FILED RATE INFORMATION.· (a) Information 

3 filed by an insurer with the department under this article that is 

4 confidential under a law that applied to the insurer before the 

5 effective date of this article remains confidential and is not 

6 subject to disclosure under Chapter 552, Government Code, except 

7 that the information may be disclosed as provided by Section 

8 552.008, Government Code, relating to information for legislative 

9 purposes. Information disclosed pursuant to Section 552.008, 

10 Government Code, shall be provided in a commonly used electronic 

11 format, including in spreadsheet or comma-delimited format, if so 

12 reguested. The information may not be released to the public except 

13 in summary form in the report reguired under Section 6 of this 

14 article. 

15 (b) Subsection (a) of this section does not preclude the use 

16 of information filed under this article as evidence in prosecuting 

17 a violation of this code. Confidential information described by 

18 Subsection (a) of this section that is used in prosecuting a 

19 violation is subject to a protective order until all appeals of the 

20 case have been exhausted. If an insurer is found, after the 

21 exhaustion of all appeals, to have violated this code, a copy of the 

22 confidential information used as evidence of the violation is no 

23 longer presumed to be confidential. 

24 Sec. 6. REPORT. ( a) The commissioner shall, on a date 

25 determined by the commissioner, submit a report to the governor, 
! 

26 the lieutenant governor, the speaker of the house of 

27 representatives, and the members of th!e legislature on the 
! 
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1 information collected from the filings required under this article. 

2 The report may be created based on a sample of the information 

3 provided under Section 3 of this article. 

4 (b) The report required under this section shall provide a 

5 summary review of the rates currently charged and estimated to be 

6 charged over the year following the date of the,report, presented In 

7 a manner that protects the identity of individual insurers: 

8 (1) to inform the legislature as to whether the rates 

9 are just, adequate, and reasonable and not excessive or unfairly 

10 discriminatorYi and 

11 (2) to assist the legislature in the determination of 

12 the most effective and efficient regulatory system for professional 

13 liability insurance for physicians and health care providers in 

14 this state. 

15 Sec. 7. NOTIFICATIONi NONCOMPLIANCE. The commissioner 

16 shall notify the governor, the lieutenant governor, the speaker of 

17 the house of representatives, and the members of the legislature of 

18 the names of the insurers that the commissioner requested to make 

19 the rate filings under this article and the names of the insurers 

20 that did not respond in whole or in part to the commissioner's 

21 request. This notification shall be made by separate letter on the 

22 fourth day following the date on which the commissioner determines 

23 the filing is due under Section 3(f) of this article. 

24 

25 

26 

27 

Sec. 8. APPLICATION OF CERTAIN LAW. Chapter 40 of this code 

does not apply to an action of the commissi.oner under Section 3 (f) 

of this article. 

Sec. 9. FAILURE TO COMPLY. An insuIier that fails to comply 
I 

I 
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1 with any request for information issued by the commissioner under 

2 this article is subject, after notice and opportunity for hearing, 

3 to sanctions as provided by Chapters 82 and 84 of this code. 

4 SECTION 10A.02. The commissioner of insurance shall 

5 commence a hearing under section 1, Article 5.163, Insurance Code, 

6 as added by this article, on September 1, 2003, and shall issue 

7 rules mandating any appropriate rate reductions under Section 1, 

8 Article 5.163, Insurance Code, not later than October 1, 2003. 

9 

10 

11 

ARTICLE 11. CLAIMS AGAINST EMPLOYEES OR VOLUNTEERS OF A 

GOVERNMENTAL UNIT 

SECTION 11.01. Sections 108.002(a) and (b), civil Practice 

12 and Remedies Code, are amended to read as follows: 

13 (a) Except in an action arising under the constitution or 

14 laws of the United States, a public servant [. ot-hEn than a nrovider 

15 of health care as that term is defined in £eetien 10£.002(0),] is 

16 not personally liable for damages in excess of $100,000 arising 

17 from personal injury, death, or deprivation of a right, privilege, 

18 or immunity if: 

19 (1) the damages are the result of an act or omission by 

20 the public servant in the course and scope of the public servant's 

21 office, employment, or contractual performance for or service on 

22 behalf of a state agency, institution, department, or local 

23 government; and 

24 (2) for the amount not in excess of $100,000, the 

25 public servant is covered: 

26 (A) by the state's obligaition to indemnify under 

27 Chapter 104; 
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A BILL TO BE ENTITLED 
AN ACT 

By: Ratliff 

relating to reform of certain procedures and remedies in civil 
actions. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS: 
ARTICLE 1. CLASS ACTIONS 

SECTION 1.01. Subtitle B, Title 2, Civil Practice and 
Remedies Code, is amended by adding Chapter 26 to read as follows: 

CHAPTER 26. CLASS ACTIONS 
SUBCHAPTER A. SUPREME COURT RULES 

Sec. 26.001. ADOPTION OF RULES BY SUPREME COURT. (a) The 
supreme court shall adopt rules to provide for the fair and 
efficient resolution of class actions. 

(b) The supreme court shall adopt rules under this chapter 
on or before December 31, 2003 .. 

Sec. 26.002. MANDATORY GUIDELINES. Rules adopted under 
Section 26.001 must comply with the mandatory guidelines 
established by this chapter. 

Sec. 26.003. ATTORNEY'S FEES. (a) If an award of 
attorney's fees is available under .applicable substantive law, the 
rules agopted under this chapter must provide that the trial court 
shall use the Lodestar method to calculate the amount of attorney's 
fees to be awarded class counsel. The rules may give the trial 
court discretion to increase or decrease the fee award calculated 
by using the Lodestar method by no more than four times based on 
specified factors. 

(b) Rules adopted under this chapter must provide that in a 
class action, if any portion of the benefits recovered for the class 
are in the form of coupons or other noncash common benefits, the 
attorney's fees awarded in the action must be in cash and noncash 
amounts in the same proportion as the recovery for the class. 

[Sect ions 26.004 26.050 reserved for expansion) .' 
SUBCHAPTER B. CLASS ACTIONS INVOLVING ,JURISDICTION OF' STATE AGENCY 

Sec. 26.051. STATE AGENCY WITH EXCLUSIVE OR PRIMARY 
JURISDICTION. (a) Before hearing or deciding a motion to certify a 
class action, a trial court must hear and ~ule on all pending pleas 
to the jurisdiction asserting that an agency of this state has 
exclusive or primary jurisdiction of the action or a part of the 
action, or asserting that a party has failed to exhaust 
administrative remedies. The court's ruling must be reflected in a 
written order. 

(b) If a plea to tJ:1e jurisdiction :desc.ribed by Subsection 
(a) is denied and a class 1S subsequently cert1f1ed, a person may, 
as part of an appeal of the order certifying the class act ion, 
obtain appellate review of the order denying the plea to the 
jurisdiction. . 

(c) This section does not alter or abrogate a per son's r 19J:t 
to appeal or pursue an original procee~ingin an appellate court 1n 
regard to a trial court's order grant1ng or deny1ng a plea to tJ:e 
jurisdiction if the right exists under statutory or common law 1n 
effect at the time review is sought. . . 

SECTION 1.02. Section 22.225, Government Code, 1S amended 
by amending Subsections (b) and (d) and adding Subsection (e) to 
read as follows: . 

(b) Except as provided by Subsection (c) or (d), a Judgment 
of a court of appeals is conclusive on the law and facts, and a 

1 



16-1 
16-2 
16-3 
16-4 
16-5 
16-6 
16-7 
16-8 
16-9 

16-10 
16-11 
16-12 
16-13 
16-14 
16-15 
l6-l6 
16-17 
16-18 
16-19 
16-20 
16-21 
16-22 
16-23 
16-24 
16-25 
16-26 
16-27 
16-28 
16-29 
16-30 
16-31 
16-32 
16-33 
16-34 
16-35 
16-36 
16-37 
16-38 
16-39 
16-40 
16-41 
16-42 
16-43 
16-44 
16-45 
16-46 
16-47 
16-48 
16-49 
16-50 
16-51 
16-52 
16-53 
16-54 
16-55 
16-56 
16-57 
16-58 
16-59 
16-60 
16-61 
16-62 
16-63 
16-64 
16-65 
16-66 
16-67 
16-68 
16-69 

C . S . H. B. No. 4 
use, transfer, conveyance, or dissipation of assets in the normal 
cour se of business. . 

SECTION 7.03. The following sections of the Civil Practice 
and Remedies Code are repealed: 

(1) 52.002; 
(2) 52.003; and 
(3) 52.004. 

SECTION 7.04. (a) The changes in law made in Section 7.01 
of this article apply to any judgment filed in this state under 
Chapter 35, Civil practice and Remedies Code, on or after the 
effective date of this Act. 

(b) The changes in law made in Sections 7.02 and 7.03 of this 
article apply to any case in which a final judgment is signed on or 
after the effective date of this Act. 

ARTICLE 8. EVIDENCE RELATING TO SEAT BELTS 
SECTION 8.0l. Sections 545.4l2(d) and 545.4l3(g), 

Transportation Code, are repealed. 
ARTICLE 9. RESERVED 

ARTICLE 10. HEALTH CARE 
SECTION 10.01. Chapter 74, Civil Practice and Remedies 

Code, is amended to read as follows: 
CHAPTER 74. MEDICAL LIABILITY [GOOD £,n,IIARI'l'AN LAW: 

Lr,IlHI'l'¥ FOR EMERGENCY CARE 1 
SUBCHAPTER A. GENERAL PROVISIONS 

Sec. 74.001. DEFINITIONS. (a) In this chapter: 
(1) "Affiliate" means a person who, directly or 

indirectly, through one or more intermediar ies, controls, is 
controlled by, or is under common control with a speCified person, 
including any direct or indirect parent or subsidiary. 

(2) "Claimant" means a person, including a decedent's 
estate, seeking or who has sought recovery of damages in a health 
care liability claim. All persons claiming to have sustained 
damages as the result of the bodily injury or death of a single 
person are considered a single claimant. 

(3) "Control" means the possession, directly or 
indirectly, of the power to direct or cause the direction of the 
management and policies of the person, whether through ownerShip of 
eguity or securities, by contract, or otherwise. 

(4) "Court" means any federal or state court. 
(5) "Disclosure panel" means the Texas Medical 

Disclosure Panel. 
(6) "Economic damages" has the meaning assigned by 

Section 41. 001. 
(7) "Emergency medical care" means bona fide emergency 

services provided after the sudden onset of a medical or traumatic 
condition manifesting itself by acute symptoms of sufficient 
severity, including severe pa,in, such that the absence of immediate 
medical attention could reasonably be expected to result in placing 
the patient's health in serious jeopardy, serious impairment to 
bodily functions, or serious dysfunction of any bodily organ or 
part. The term does not include medical. care or treatment that 
occurs after the patient is stabilized and is capable of receiving 
medical treatment as a nonemergency patient or that is unrelated to 
the or iginal medical emergency. 

(8) "Emergency medical services provider" means a 
licensed public or private provider to which Chapter 773, Health 
and Safety Code, applies. 

(9) "Gross negligence" has the meaning assigned by 
Section 41. 001. 

(10) "Health care" means any act or treatment 
performed or furnished, or that should i have been performed or 
furnished, by any health care provider fo:r, to, or on behalf of a 
patient during the patient's medica~ care, treatment, or 
confinement. ! 

(11) "Health care institution" includes: 
(A) an ambulatory surgical center; 
(B) an assisted living ifacility licensed under 

Chapter 247, Health and Safety Code; ... . 
(C) an emergency medlcal serVlces provlder; 
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(D) a home and community support services agency; 
(E) a hospice; 
(F) a hospital; 
(G) a hospital system; 
(H) an intermediate care facility for the 

mentally retarded or a home and community based services wa~ver 
program for persons with mental retardation adopted in accordance 
with Section 1915(cl of the federal Social Security Act (42 U.S.C. 
Section 1396n), as amended; 

(Il a nursing home; or 
(J) an end stage renal disease facility licensed 

under Section 251.011, Health and Safety Code. 
(12) (A) "Health care provider" means any person, 

partnership, professional association, corporation, facility, or 
institution duly licensed, certified, registered, or chartered by 
the State of Texas to provide health care, including: 

(il a registered nurse; 
(ii) a dentist; 
(iii) a podiatrist; 
(iv) a pharmacist; 
(v) a chiropractor; 
(vii) an optometrist; or 
(viii) a health care institution. 

(B) The term includes: 
(i) an officer, director, shareholder, 

member, partner, manager, owner, or affiliate of a health care 
provider or physician; and 

(ii) an employee, independent contractor, 
or agent of a health care provider or physician acting; in the course 
and scope of the employment or contractual relationsh~p. 

(13) "Health care liability claim" means a cause of 
action against a health care provider or physician for treatment, 
lack of treatment, or other claimed departure from accepted 
standards of medical care, health care, or safety which proximately 
results in injury to or death of a claimant, whether the claimant's 
claim or cause of action sounds in tort or contract. 

(14) "Home and community support services agency" 
means a licensed public or provider agency to which Chapter 142, 
Health and Safety Code, applies. 

(15) "Hospice" means a hospice facility or activity to 
which Chapter 142, Health and Safety Code, applies. 

(16) "Hospital" means a licensed public or private 
institution as defined in Chapter 241, Health and Safety Code, or 
licensed under Chapter 577, Health and Safety Code. 

(17) "Hospital system" means a system of hospitals 
located in this state that are under the common governance or 
control of a corporate parent. 

(18) "Intermediate care facility for the mentally 
retarded" means a licensed public or private institution to which 
Chapter 252, Health and Safety Code, applies. 

(19) "Medical care" means any act defined as 
practicing medicine under Section 151.i002, occupations Code, 
performed or furnished, or which should have been performed, by one 
licensed to practice medicine in this state for, to, or on behalf of 
a patient during the patient's care, treatment, or confinement. 

(20) "Noneconomic damages" has the meaning assigned by 
Section 41. 001. 

(21) "Nursing home" means a licensed public or pr.ivate 
institution to which Chapter 242, Health and Safety Code, appl~es. 

(22) "Pharmacist" means one licensed under Chapter 
551, Occupations Code, who, for the purposes. of this chapter, 
erforms those activities limited to the dis ens~n of rescr~ t~on 

medicines which result in health care liabi ity claims and does not 
include any other cause of action that may exist at ~ommon law 
against them, including but not limited to! causes of act~on for the 
sale of mishandled or defective products. . 

(23) "PhYSician" means: .' ., . 
(A) an individual licensed to pract~ce med~c~ne 

in this state; 
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professional associatio_n orqiinized under 
Association Act (Article-r5~8f, Vernon's 
by --an individual pnysIcian or group or 

partnership or limited liability 
roup of physicians; artnershi 

lD) a nonprofit hea~ corporation certified 
under Section 162.001, occupations Code; or 

(E) a company formed by a group of physicians 
under the Texas' Limited Liabil4-ty Company Act (Article 1528n, 
Vernon's Texas Civil Statutes). 

(24) "Professional or administrative services" means 
those duties or services that a physician or health care provider is 
required to provide as a condition of maintaining the physician's 
or health care provider's license, accreditation status, or 
certification to participate in state or federal health care 
programs. 

(25) "Representative" means the spouse, parent, 
guardian, trustee, authorized attorney, or other authorized legal 
agent of the patient or claimant. 

(bl Any legal term or word of art used in this chapter, not 
otherwise defined in this chapter, shall have such meaning as is 
consistent with the common law. 

Sec. 74.002. CONFLICT WITH OTHER LAW AND RULES OF CIVIL 
PROCEDURE. (al In the event of a conflict between this chapter and 
another law, including a rule of procedure or evidence or court 
rule, this chapter controls to the extent of the conflict. 

(bl Notwithstanding Subsection (al, in the event of a 
conflict between this chapter and Section 101.023, 102.003, or 
108.002, those sections of this code control to the extent of the 
conflict. 

(c) The district courts and statutory county courts in a 
county may not adopt local rules in conflict with this chq.pter. 

Sec. 74.003. SOVEREIGN IMMUNITY'.NOT WAIVED. This chapter 
does not waive sovereign immunity from suit or from liability. 

Sec. 74.004. EXCEPTION FROM CERTAIN LAWS. (a) 
Notwithstanding any other law, Sections 17.41-17.63, Business & 
Commerce Code, do not apply to physicians .or health care providers 
with respect to claims for damages for personal injury or death 
resulting, or alleged to have. resulted, from negligence on the part 
of any physician or health care provider. 

(b) This section does not apply to pharmq.cists. 
[Sections 74.005-74.050 reserved for .expq.nsion] 

SUBCHAPTER B. NOTICE AND PLEADINGS 
Sec. 74.051. NOTICE. (q.) Any person or his q.uthorized 

agent asserting a health care liability claim shall give written 
notice of such claim by certified mail, return receipt requested, 
to each physician or health care provider against whom such claim is 
being made at least 60 days before the filing of a suit in any court 
of this state based upon a health care liability claim. The notice 
must be accompanied by the authorization form for release of 
protected health information as required under Section 74.052. 

(bl In such pleadings as are subsequently filed in any 
court, each party shall state that it has fully complied with the 
provisions of this section and Section 74.052 and shall provide 
such evidence thereof as the judge of the court may require to 
determine if the provisions of this chapter have been met ., 

(cl Notice given as provided in this chapter shall toll the 
applicable statute of limitations to and including a period of 75 
days following the giving of the notice, and this tolling shall 
apply to all parties and potential parties. 

(d) All parties shall be entitled; to obtain completE; and 
unaltered copies of the patient's medical, records from any other 
party within 45 days from the date of receipt of a written reguest 
for such records; provided, however, that the receipt of a medical 
authorization in the form required by Section 74.052 executed by 
the claimant herein shall be considered compliance by the claimant 
with this subsection. ' 

(e) For the purposes of this section, and notwithstanding 
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C.S.H.B. No.4 
Chapter 159, Occupations Code, or any other law, a request for the 
medical records of a deceased person or a person who is incompetent 
shall be deemed to be valid if accompanied by an authorization in 
the form required by Section 74.052 signed by a parent, spouse, or 
adult child of the deceased or incompetent person. 

Sec. 74.052. AUTHORIZATION FORM FOR RELEASE OF PROTECTED 
HEALTH INFORMATION. (a) Notice of a health care claim under 
section 74.051 must be accompanied by a medical authorization in 
the form specified by this section. Failure to provide this 
authorization along with the notice of health care claim shall 
abate all further proceedings against the physician or health care 
provider receiving the notice until 60 days following receipt by 
the physician or health care provider of the required 
authorization. 

(b) If the authorization required by this section is 
modified or revoked, the physician or.health care provider to whom 
the authorization has been given shall have the option to abate all 
further proceedings until 60 days following receipt of a 
replacement authorization that must comply with the form specified 
by this section. 

(c) The medical authorization required by this section 
shall be in the following form and shall be construed in accordance 
with the "Standards for Privacy of Individually Identifiable Health 
Information" (45 C.F.R. Parts 160 and 164). 

AUTHORIZATION FORM FOR RELEASE OF PROTECTED HEALTH INFORMATION 
A. I, (name of patient or authorized 

representative), hereby authorize (name of physician or 
other health care provider to whom the notice of health care claim 
is directed) to obtain and disclose (within the parameters set out 
below) the protected health information described below for the 
following specific purposes: 

1. To facilitate the investigation and evaluation of 
the health care claim described in the accompanying Notice of 
Health Care Claim; or 

2. Defense of any litigation arising out of the claim 
made the basis of the accompanying Notice of Health Care Claim. 

B. The health information to be obtained, used, or disclosed 
extends to and includes the verbal as well as the written and is 
specifically descr ibed as follows: 

1. The health information in the custody of the 
following physicians or health care providers who have examined, 
evaluated, or treated (patient) in connection with the 
injuries alleged to have been sustained in connection with the 
claim asserted in the accompanying Notice of Health Care Claim. 
(Here list the name and current address of all treating physicians 
or health care providers). This authorization shall extend to any 
additional physicians or health care providers that may in the 
future evaluate, examine, or treat· (patient) for 
injur ies alleged in connection with the claim made the basis of the 
attached Notice of Health Care Claim; 

2. The health information in the custody of the 
following physicians or health care providers who have examined, 
evaluated, or treated (patient) during a period 
commencing five years prior to the incident made the basis of the 
accompanying Notice of Health Care Claim. (Here list the name and 
current address of such physicians or health care providers, if 
applicable. ) 

C. Excluded Health Information - the following constitutes 
a list of physicians or ~ea1th care provideFs possessin9 health 
care information concern1.ng (pat1.ent) to wh1.ch th1.S 
authorization does not apply because I contend that su.ch health 
care information is not relevant to the damages be1.ng cla1.med or to 
the physical, mental, or emotional conditio;n of . (patie~t) 
arising out of the claim made the basis of ',the .accompany1.ng Not1.ce 
of Health Care Claim. (Here state "none" or l1.st the name of each 
physician or health care provider to whom this authorization does 
not extend and the inclusive dates of ie·xamination, evaluation, or 
treatment to be withheld from disclosure. ) 

D. The persons or class of persons to whom the health 
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infcrmaticn cf (patient) will be disclcsed cr who will 
make use of said information are: 

1. Any and all physicians cr he~lth care prcviders 
providing care or treatment to (patlent)J . ." 

2. Any liability insurance entlty prcvldlng llablllty 
insurance cover a e or defense to an h SlClan. or health care 
rovlder to whom. Notlce of Healt Care Claim has been lven wlth 

regard to t e care and treatment of (patient); 
3. An consult in or testif in ex erts em 10 ed b or 

on behalf of (name of physlcian or ealt care provider 
to whom Notice of Health Care Claim has been given) with regard to 
the matter set out in the Notice of Health Care Claim accompanying 
this authorization; 

4. An attorne s (includin secretarial, clerical, or 
paralegal staff employed by cr cn beha f of (name of 
physician or health care provider to whom Notice of Health Care 
Claim has been given) with regard to. the matter set out .in the 
Notice cf Health Care Claim acccmpanying this authcrization; 

5. Any trier of the law or facts relating to any suit 
filed seeking damages arising out of the medical care or treatment 
cf (patient) . 

E. This authorization Shall el!;pire upon resolution of the 
claim asserted or at the conclusion of any litigation instituted in 
connection with the subject matter of the Notice of Health Care 
Claim accompanying this author ization, whichever occurs sooner. 

F. I understand that! without exception, I have the right to 
revoke this authcrization In writing. I further understand the 
consequence of any such revccation as set out in Section 74.052, 
civil Practice and Remedies Code. 

G. I understand that the signing of this authcrization lS 
not a ccndition for continued treatment, payment, enrollment, or 
eligibility for health plan benefits. 

H. I understand that infcrmation used or disclosed pursuant 
to .t~is authorization may be sub] ect to. redisclosure by the 
reclple~t and may no longer be prctected by federal HIPAA privacy 
regulatlcns. 

Signature of Patient/Representative 

Date --
Name af PaTIenE7Repiesentative 

D-e sc rTp ti an Of Representative I s l\.l.ithor ity 

Sec. 14.053. PLEADINGS NOT TO STATE DAMAGE AMOUNT; SPECIAL 
EXCEPTION; EXCLUSION FROM SECTION. Pleadings in a suit based on a 
health care liability claim shall nct specify an amount of money 
claimed as damages. The defendant may file a special exception to 
the pleadings on the ground the suit iis not within the court's 
juriSdiction, in which .event the. plaintfff Shall inform the court 
and defendant in writing of the total dcllar amount claimed. This 
section does not prevent a party from mentioning the total dollar 
amount claimed in examining prcspective jurors cn vcir dire or in 
argument to the ccurt or jury. 

[Sections 74.054-74.100 reserved for expansion] 
SUBCHAPTER C. INFORMED CONSENT 

Sec. 74.101. THEORY OF RECOVERY. In a suit against a 
physician or health care provider involving a health care liability 
claim that is based on the failure of the'physician or health care 
provider to disclose or adequately disclcse the risks and hazards 
involved in the medical care or surgical procedure rendered by the 

h sician or health care rovider, the onl the or on which 
recovery may be cbtained .lS that of ni=g igence In falling to 
disclose the risks or hazards that cQuld have influenced a 
reasonable person in making a decisio.n to. give or withhold consent. 

Sec. 74.102. TEXAS MEDICAL'DISCLOSURE PANEL. (a) The Texas 
Medical Disclosure Panel is created to determine which risks and 
hazards related to medical care and surgical procedures must be 
disclosed by health care providers cr physicians to their patients 
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or persons authorized to consent for' their patiehts and to 
establish the general form and substance of such disclosure. 

(b) The disclosure panel established herein is 
administratively attached to the Texas Department of Health. The 
Texas Department of Health, at the reguest of the disclosure panel, 
shall provide administrative assistance to the panel; and the Texas 
Department of Health and the disclosure panel shall coordinate 
administrative responsibl.lities in order to avoid unnecessary 
duplication of facilities and services. The Texas Department of 
Health, at the reguest of the panel, shall submit the panel's budget 
reguest to the legislature. The panel shall be subject, except 
where inconsistent, to the rules and procedures of the Texas 
Department of Health; however, the duties and responsibilities of 
the panel as set forth in this chapter shall be exercised solely by 
the disclosure panel, and the board or Texas Department of Health 
shall have no author ity or responsibility with respect to same. 

(c) The disclosure panel is composed of nine members, with 
three members licensed to practice law in this state and six members 
licensed to practice medicine in this state. Members of the 
disclosure panel shall be selected by the commissioner of health. 

(d) At the expiration of the term of each member of the 
disclosure panel so appointed,. the commissioner shall sel,ect a 
successor, and such successor shall serve for a term of six years, 
or until his successor is selected. Any member who is absent for 
three consecutive meetings without the consent of a majority of the 
disclosure panel present at each such meeting may be removed by the 
commissioner at the reguest of the disclosure panel submitted in 
writing and signed by the chairman. Upon the death, resignation, or 
removal of any member, the commissioner shall fill the vacancy by 
selection for the unexpired portion of the term. 

(el Members of the disclosure panel are not entitled to 
compensation for their services, but each panelist is entitled to 
reimbursement of any necessary expense incurred in the performance 
of his duties on the panel, including necessary travel expenses. 

(fl Meetings of the panel shall be held at the call of the 
chairman or on petition of at least three members of the panel. 

(9) At the first meeting of the panel each year after its 
members assume their positions, the panelists shall select one of 
the panel members to serve as chairman and one of the panel members 
to serve as vice chairman, and each such officer shall serve fora 
term of one year. The chairman shall preside at meetings of the 
panel, and in his absence, the vice chairman shall preside. 

(h) Employees of the Texas Department of Health shall serve 
as the staff for the panel. 

Sec. 74.103. DUTIES OF DISCLOSURE PANEL. (a) To the extent 
feasible, the panel shall identify and make a thorough examination 
of all medical treatments and surgical procedures in which 
physicians and health care providers maybe involved in order to 
determine which of those treatments and procedures do and do not 
reguire disclosure of the risks and hazards to the patient or person 
author ized to consent for the patient. i 

(bl The panel shall prepare separate lists of those medical 
treatments and surgical procedures that, do and do not regu~re 
disclosure and, for those treatments and procedures that do regUl.re 
disclosure, shall establish the degree of disclosure reguired and 
the form in which the disclosure will be made. 

(cl Lists prepared under Subsectiion (~l together with 
written explanations of the degree and form of dl.sclosure shall be 
published in the Texas Register. r , 

(dl At least annually, or at such other perl.od the panel may 
determine from time to time, the panel will'identify and examine any 
new medical treatments and surgical prolcedures that have been 
developed since its last determinations, shall ~ssl.gn them tO,the 
proper list, and shall establish the degre~ of dl.sclosure regul.~ed 
and the form in which the disclosure wl.ll be made .. The panel wl.ll 
also examine such treatments and procedures for th~ purpose of 
revising lists previously published. These determl.natl.ons shall be 
published in the Texas Register. 

Sec. 74.104. DUTY OF PHYSICIAN OR HEALTH CARE PROVIDER. 
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Before a patient or a person authorized 'to consent for a patient 
gives consent to any medical care, or ! sur9"ical procedure that 
appears on the disclosure panel's l~st regu~r~ng dlsclosure, the 
physician or health care provlder shall ~lsclose t? the pat lent or 
person authorized to consent for the patlent the rlsk~ and hazards 
involved in that kind of care or procedure. A physlclan or health 
care provider shall be .cons,ider,ed to ha,:,e complied with t~e 
requirements of this sectlon lf dlsclosure lS made as provlded ln 
Section 74.105. 

Sec. 74.105. MANNER OF DISCLOSURE. Consent to medical care 
that appears on the disclosure panel'~ list regu,iri,ng ,disc;losu:e 
shall be considered effective under thlS chapter lf lt lS glven ln 
writing, signed by the patient or a person authorized to give the 
consent and by a competent witness, and if the written consent 
specifically states the risks and hazards that are involved in the 
medical care or surgical procedure in the form and to the degree 
required by the disclosure panel under Section 74.103. 

Sec. 74.106. EFFECT OF DISCLOSURE., (a) In a suit against a 
physician or health care provider involving a health care liability 
claim that is based on the negligent failure of the physician or 
health care provider to disclose or adequately disclose the risks 
and hazards involved in the medical care or surgical procedure 
rendered by the physician or health care provider: 

(1) both disclosure made as provided in Section 74.104 
and failure to disclose based on inclusion of any medical care or 
surgical procedure on the panel's list for which disclosure is not 
required shall be admissible in evidence and shall create a 
rebuttable presumption that the reguirements of Se,ctions 74.104 and 
74.105 have been complied with and this presumption shall be 
included in the charge to the jury; and 

(2) failure to disclose the risks and hazards involved 
in any medical care or surgical procedure reguired to be disclosed 
under Sections 74.104 and 74.105 shall be admissible in evidence 
and shall create a rebuttable presumption of a negligent failure to 
conform to the duty of disclosure set forth in Sections 74.104 and 
74.105, and this presumption shall be included in the charge to the 
jury; but failure to disclose may be found not to be negligent if 
there was an emergency or if for some other reason it was not 
medically feasible to make a disclosure of the kind that would 
otherwise have been negligence. 

(b) If medical care or surgical procedure is rendered with 
respect to which the disclosure panel has made no determination 
either way regarding a duty of disclosure, the physician or health 
care provider is under the duty otherwise imposed by law. 

Sec. 74.107. INFORMED CONSENT FOR HYSTERECTOMIES. (a) The 
disclosure panel shall develop and prepare written materials to 
inform a patient or person authorized to consent for a patient of 
the risks and hazards of a hysterectomy. 

(b) The materials shall be available in English, Spanish, 
and any other language the panel considers appropriate. The 
information must be presented in a manner understandable to a 
layperson. 

(c) The mater ials must include: 
(1) a notice that a decision made at any time to refuse 

to undergo a hysterectomy will not result in the withdrawal or 
withholding of any benefits provided by programs or projects 
receiving federal funds or otherwise affect the patient's right to 
future care or treatment; 

(2) the name of the person providing and explaining 
the materials; 

(3) a statement that the pati~nt or person authorized 
to consent for the patient understands tlhat the hysterectomy is 
permanent and nonreversible and that the patient will not be able to 
become pregnant or bear children if she und!=rgoes a hysterectomy; 

(4) a statement that the patient has the right to seek 
a consultation from a second physiciC!.n; , 

(5) a statement that the patient or person authorized 
to consent for the patient has been informed that a hysterectomy is 
a removal of the uterus through an incision in the lower abdomen or 
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vagina and that additional surgery may ~e necessary to remove or 
repair other organs, including an ovary, tube, appendix, bladder, 
rectum, or vagina; 

(6) a description of the risks and hazards involved in 
the performance of the procedure; and 

(7) a wr itten statement to be signed by the patient or 
person authorized to consent for the patient indicating that the 
materials have been provided and explained to the patient or person 
authorized to consent for the patient and that the patient or person 
authorized to consent for the patient understands the nature and 
conseguences of a hysterectomy. 

(d) The physician or health care provider shall obtain 
informed consent under this section and Section 74.104 from the 
patient or person authorized to consent for the patient before 
performing a hysterectomy unless the hysterectomy is performed in a 
life threatening situation in which the phYSician determines 
obtaining informed consent is not reasonably possible. If 
obtaining informed consent is not reasonably possible, the 
physician or health care provider shall include in the patient's 
medical records a writt.e.n statement signed by the physician 
certifying the nature of the emergency. 

(e) The disclosure panel may not prescribe materials under 
this section without first consulting with the Texas State Board of 
Medical Examiner s. 

[Sections 74.108-74.150 reserved for expansion] 
SUBCHAPTER D. EMERGENCY CARE 

Sec. 74.151. LIABILITY FOR EMERGENCY CARE. (a) A person 
who in good faith administers emergency care, including using an 
automated external defibrillator, [acE cERe sceBe sf an emer~eBcy 13'tlcE 
not iN a hospital or other health Gare faeility or means of meeical 
cEraBs]3SrcE] is not liable in civil damages for an act performed 
dur ing the emergency unless the act is wilfully or wantonly 
negligent. 

(b) This section does not apply to care administered: 
(1) for or in expectation of remuneration, provided 

that being legally entitled to receive remuneration for the 
emergency care rendered shall not determine whether or not the care 
was administered for or in anticipation of remuneration; or 

(2) by a person who was at the scene of the emergency 
because he or a person he represents as an agent was soliciting 
business or seeking to perform a service for remuneration. 

(c) This section does not apply to a physician or other 
health care provider whose day-to day responsibilities include the 
administration of care in a hospital emergency room for or in 
expectation of remuneration if [~] the scene of an emergency is in 
a hospital or other health care facility or means of medical 
transport [, a persoR u-l=lo i1=l: §'908. faitH aamiFlisters emer~eB:Gy sare 
is Bot liaBle iF! eivil eama§Joo for aa iet fJerformce eurinEJ tRG 
emer§eBey '\:lBlcOG tHO aet is T.lilfB:lly or r,ra'Rton1!lT :Re~liEJent, 
proviEieEi that this GUBCGGtioFl eecs Hot apply to sare aeministered: 

[(1) by a porses "be rCEjularly aamiBiotero Gare in a 
hospital cmcr'9'cFloy room uNless sueh perSOR is at the G9GFlG of the 
cmcrrgeney for reasons ,;holly uHrelateEl to 1:J=te porsos'g ttor]t in 
aemi:F.l:icterin'9" health eare, sr 

[ (2) By aa aemiHiB§' sr acEoEeBeiB§, ]3RysiciaB sf cERe 
patieNt SF a treatin~ phyoioian assOeiay?9 By the aemittin~ or 
attoFldinC3 psycioiaFl of the patient in EfHost{lon] .. 

(d) For purposes of Subsections (b) (1) ~nd 1£l [(c) (1?], a 
person who would ordinarily receive or b,.e c:n~1.tle~ to rece1.ve a 
salary, fee, or other remuneration for ~dm1.n1.ster1.ng care under 
such circumstances to the patient in question shall be deemed to be 
acting for or in expectation of remunera,tion even if .the person 
waives or elects not to charge or rece:).ve remunerat1.on on the 
occasion in question. i • 

(e) This section does not apply to a person whose negl1.gent 
act or omission was a producing causg of the emergency for which 
care is being administered.: 

Sec. 74.152 [74.002]. UNLICENSED MEDICAL PER~ONNEL. 
Persons not licensed or certified in the healing arts who 1.n good 
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faith administer emergency care as emergency medical service 
personnel are not liable in civil damage!s for an act performed in 
administering the care unless the act I is wilfully or wantonly 
negligent. This section applies without regard to whether the care 
is provided for or in expectation of remuneration. 

Sec. 74.153. STANDARD OF PROOF IN CASES INVOLVING EMERGENCY 
MEDICAL CARE. In a suit involving a health care liability claim 
against a phYSician or health care provider for inJury to.or death 
of a patient arising out of the provision of emergency me~lc,:,l care 
in a hospital emergency room or department, the person brlnglng the 
suit may prove that the treatment or lack of treatment by the 
physician or health care provider departed from accepted standards 
of medical care or health care only if the person shows by a 
preponderance of the evidence that the phYSician or health care 
provider did not use the degree of care and skill that is reasonably 
expected of an ordinarily prudent physician or health care provider 
in the same or similar circumstances. 

Sec. 74.154. JURY INSTRUCTIONS IN CASES INVOLVING EMERGENCY 
MEDICAL CARE. (a) In an action for damages that involves a claim of 
negligence arising from the provision of emergency medical care in 
a hospital emergency room or department, the court shall instruct 
the jury to consider, together with all other relevant matters: 

(1) whether the person providing care did or did not 
have the patient' s medical history or was able or unable to obtain a 
full medical history, including the knowledge of preexisting 
medical conditions, allergies, and medications; 

(2) the presence or lack of a preexisting 
physician-patient relationship or health care provider patient 
relationship; 

(3) the circumstances constituting the emergency; and 
(4) the circumstances surroundinq the delivery of the 

emergency medical care. 
(b) The provisions of Subsection (a) do not apply to medical 

care or treatment: 
(1) that occurs after the patient is stabilized and is 

capable of receiving medical treatment as a nonemergency patient; 
(2) that is unrelated to the original medical 

emergency; or 
(3) that is related to an emergency caused in whole or 

in part by the negligence of the defendant. 
[Sections 74.155-74.200 reserved for expansion] 

SUBCHAPTER E. RES IPSA LOQUITUR 
Sec. 74.201. APPLICATION OF RES IPSA LOQUITUR. The common 

l~w ~o~trine ~f res ipsa loquitur shall only apply to health care 
llablilty clalms agalnst health care providers or physicians in 
th?se cases to which it has been applied by the appellate courts of 
thlS state as of August 29, 1977. 

[Sections 74.202-74.250 reserved· for expansion] 
SUBCHAPTER F. STATUTE OF LIMITATIONS 

Sec. 74.251. STATUTE OF LIMITATIONS ON HEALTH CARE 
LIABILITY CLAIMS. (a) Notwithstanding any other law and subj ect to 
Subsection (b), no health care liability claim may be commenced 
unless the action is filed within two years from the occurrence of 
the breach or tort or from the date the. medical or health care 
treatment that is the subject of the claim or the hospitalization 
for which the claim is made is completed; provided that, minors 
under the age of 12 years shall have until their 14th birthday in 
which to file, or have filed on their behalf, the claim. Except as 
herein provided this section applies to all persons regardless of 
minor i ty or other legal disab iIi ty. 

(b) A claimant must bring a health bare liability claim not 
later than 10 years after the date of the aqt or omission that gives 
rise to the claim. This subsection is intended as a statute of 
repose so that all claims must be brought ,within 10 years or they 
are time barred. I 

[Sections 74.252-74.300 reserved .for expansion] 
SUBCHAPTER G. LIABj:LITY LIMITS 

Sec. 74.301. LIMITATION ON NONECONOMIC DAMAGES. . (a) In an 
action on a health care liability claim where final judgment is 
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rendered a ainst a h sician or health care rovider other than a 
health care institution, the limit of civil lia ility for 
noneconomic damages for each defendant physician or health care 
provider other than a health care institution, inclusive of all 
persons and entities for which vicarious liability theories may 
apply, shall be limited to an amount not to exceed $250, 000. 

(bl In an action on a health care liability claim where 
final judgment is rendered against a health care institution, the 
limit of civil liability for noneconomic damages for each health 
care institution, inclusive of all persons and entities for which 
vicarious liability theories may apply, shall be limited to an 
amount not to exceed $500,000. 

(c) In an action on a health care liability claim where 
final jUdgment is rendered against a physician or health care 
provider, the limit of civil liability for all noneconomic damages 
shall be limited to an amount not to exceed $750,000. for each 
claimant, regardless of the number of defendant physicians or 
health care providers against whom the claim is asserted or the 
number of separate causes of action on which the claim is based. 

Sec. 74.302. ALTERNATIVE LIMITATION ON NONECONOMIC 
DAMAGES. (al In the event that Section 74.301 is stricken from 
this subchapter or is otherwise to any extent invalidated by a 
method other than through legislative means, the following, subj ect 
to the provisions of this section, shall become effective: 

(1) In an action on a health care liability claim where 
final judgment is rendered against a physician or health care 
provider other than a health care institution, the limit of civil 
liability for noneconomic damages for each defendant physician or 
health care provider other than a health care institution, 
inclusive of all persons and entities for which vicarious liability 
theories may apply, shall be limited to an amount not to exceed 
$250,000. 

(2) In an action on a health care liability claim where 
final judgment is rendered against a health care institution, the 
limit of civil liability for noneconomic damages for each health 
care institution, inclusive of all persons and entities for which 
vicarious liability theories may apply, shall be limited to an 
amount not to exceed $500,000. 

(3) In an action on a health care liability claim where 
final judgment is rendered against a physician or health care 
provider, the limit of civil liability for all noneconomic damages 
shall be limited to an amount not to exceed $750,000 for each 
claimant, regardless of the number of defendant physicians or 
health care providers against whom the claim.is asserted or the 
number of separate causes of action on which the claim is based. 

(b) Effective before September 1, 2005, Subsection (a) 
applies only to a physician or health care provider that provides 
evidence of financial res onsibilit in the followin amounts in 
effect for any act or omission to which t is subchapter applies: 

(1) at least $100,000 for each health care liability 
claim and at least $300,000 in aggregate for all health care 
liability claims occurring in an insurance policy year, calendar 
year, or fiscal year for a physician in training in an approved 
residency program; 

(2) at least $200,000 for each health care liability 
claim and at least $600,000 in aggregate for all health care 
liability claims occurring in an insurance policy yea~, calendar 
year, or fiscal year for a physician or health care provlder, other 
than a hospital; and 

(3) at least $500,000 for eacfu health care liability 
claim and at least $1.5 million in aggregate for all health c.are 
liability claims occurring in an insuranCe pOlicy year, calendar 
year, or fiscal year for a hospital. I. . 

(c) Effective september 1, 2005, subsectlon. (a) applles 
only to a physician or health care provid~r' that prov~des eVlden.ce 
of financial responsibility in the followlng amounts ln effect for 
any act or omission to which this subchapter applles: ., . 

(1) at least $100,000 for each health care llablllty 
claim and at least $300,000 in aggregate for all health care 
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liability claims occurring in an insurance policy year, calendar 
year, or fiscal year for a physician in training in an approved 
residency program; , . .. 

(2) at least $300;000 for each health care l~ab~l~ty 
claim and at least $900,000 in aggregate folC all health care 
liability claims occurring in ,a~ insurance pol~cy yea~, calendar 
year, or fiscal year for a phys~c~an or health care prov~der, other 
than a hospital; and 

(3) at least $750,000 for each health care liability 
claim and at least $2.25 million in aggregate for all health care 
liability claims occurring in an insurance policy year, calendar 
year ( or fiscal year for a hospital. . . 

(d) Effective September 1, 2007 ( Subsect~on (a) appl~es 
only to a physician or health care provider that provides evidence 
of financial responsibility in the following amounts in effect for 
any act or omission to which this subchapter applies: 

(1) at least $100,000 for each health care liability 
claim and at least $300,000 in aggregate for iill health care 
liability claims occurring in an insurance policy year, calendar 
year, or fiscal year for a physician in training in an approved 
residency program; 

(2) at least $500,000 for each health care liability 
claim and at least $1 million in aggregate for all heiilth Ciire 
liability cliiims occurring in an insuriince policy yeiir, ciilendiir 
yeiir, or fisciil year for a physician or health Ciire provider, other 
thiin a hospitiil; iind 

(3) iit leiist $1 million for eiich heiilth Ciire liiibility 
claim and iit least $3 million in aggregiite for all health care 
liiibility claims occurring in an insurance policy year, ciilendar 
yeiir! or fisciil yeiir for a hospit.iil. 

(e) Evidence of finiinciiil re<lponsibility miiy be established 
iit the time of judgment by providing proof of: 

(1) the purchase of a contract of insurance or other 
plan of insurance authorized by this state or federal law or 
regulation; 

(2) the purchase of coverage from a trust organized 
and operating under Article 21.49 4, Insurance Code; 

(3) the purchase of coverage or another plan of 
insurance provided by or through a risk retention group or 
purchasing group authorized under applicable laws of this state or 
under the Product Liability Risk Retention Act of 1981 (15 U.S.C. 
Section 3901 et seq.), as amended, or the Liability Risk Retention 
Act of 1986 (15 U.S.C. Section 3901 et seq.), as amended, or any 
other contract or arrangement for transferring and distributing 
risk relating to legal liability for damages, including cost of 
defense, legal costs, fees, and other claims expenses; or 

(4) the maintenance of financial reserves in or an 
irrevocable letter of credit f:(om a federally insured financial 
institution that has its main office or a branch office in this 
state. 

Sec. 74.303. LIMITATION ON DAMAGES. (a) In an action for 
wrongful death on a health care liability claim where final 
judgment is rendered against a physician or health care provider, 
the limit of civil liability for damages of the physician or health 
care provider shall be limited to an amount not to exceed $500,000. 

(b) When there is an increase or decrease in the consumer 
price index with respect to the amount of that index on August .29, 
1977, the liability limit prescribed in .Subsection (a) shall be 
increased or decreased, as applicable, by a sum equal to the amount 
of such limit multiplied by the percentage! increase or decrease in 
the consumer price index, as published by the Bureau of Labor 
Statistics of the United States Departmentl of Labor, that measures 
the average changes in prices of goods artd services purchased by 
urban wage earners and clerical workers' families and single 
workers living alone (CPI W: Seasonally Addusted U.S. City Average 
-- All Items), between August 29, 1977,' and the time at which 
damages subject to such limits are awarded by final judgment or 
settlement. 

(c) Subsection (a) does not apply to the amount of damages 
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awarded on a health care liability claim for the expenses of 
necessary medical, hospital, and custodial care received before 
·ud ent or re uired in the future for treatment of the in ·ur . 

(dl T e liability of any insurer under the common law theory 
of recovery commonly known in Texas as the "Stowers Doctrine" shall 
not exceed the liabilit of the insured. 

el In any action on a health care liability claim that is 
tried by a jury in any court in this state, the following shall be 
included in the cOl.lrt's written instructions to the jurors: 

(1) "Do not consider, discuss, nor speculate whether 
or not liability, if any, on the part of any party is or is not 
subj ect to any limit under applicable law. " 

(2l "A finding of negligence may not be based.solely on 
evidence of a bad result to the claimant in question, but a bad 
result may be considered by you, along with other evidence, in 
determining the issue of negligence. You are the sole judges of the 
weight, if any, to be given to this kind of evidence. " 

[Sections 74.304-74.350 reserved for expansion] 
SUBCHAPTER H. PROCEDURAL PROVISIONS 

Sec. 74.3S1. EXPERT REPORT. (a) In a health care liability 
claim, a claimant shall, not later than the lSOth day after the date 
the claim was filed, serve on each party or the party's attorney one 
or more expert reports, with a curriculum vitae of each expert 
listed in the report for each physician or health care provider 
against whom a liability claim is asserted. The date for serving 
the report may be extended by written agreement of the affected 
parties. Each defendant physician or health care provider whose 
conduct is implicated in a report must file and serve any objection 
to the sUfficiency of the report not later than the 21st day after 
the date it was served, failing which all objections are waived. 

(b) If, as to a defendant physician or health care provider, 
an expert report has not been served within the period specified by 
Subsection (a), the court, on the motion of the affected physician 
or health care provider, shall, subject to Subsection (cl, enter an 
order that: 

(1) awards to the affected physician or health care 
provider reasonable attorney's fees and costs of court incurred by 
the physician or health care provider; and 

(2) dismisses the claim with respect to the physician 
or health care provider, with prejudice to the refiling of the 
claim. 

(c) If an expert report has not been served within the 
period specified by Subsection (a) because elements of the report 
are found deficient, the court may grant a 30-day extension to the 
claimant in order to cure the deficiency. If the claimant does not 
receive notice of the court's ruling granting the extension until 
after the ISO-day deadline has passed, then the 30-day extension 
shall run from the date the plaintiff first received the notice. 

(d) If, on the motion of a claimant filed before the 
expiration of the ISO-day period referred to in Subsection (al, the 
court finds that a claimant has been hindered .in complying with 
Subsection (a) because a defendant physician or health care 
provider has failed to provide timely and complete discovery 
permitted under Subsection(s) or (ul, the court shall exte~d the 
deadline until 30 days after complete discovery has been provlded. 

[Subsections (e) (h) reserved] 
(i) Notwithstanding any other provision of this sect~on, a 

claimant may satisfy any requirement of this section for servlng. an 
expert report by serving reports of separate experts regard;ng 
different physicians or health care provlders. ~r regardlng 
different issues arising from the conduct i of a physlc;an or hea~th 
care rovider such as issues of liabilit and causatlon. Nothln 
in this sectio'n shal be construed to mean Ithat a single expert must 
address all liability and causation issues with. respect to all 
physicians or health care providers or w.it!, respect to both 
liability and causation issues for a physlclan or health care 
provider.". 

(j) Nothing in this section sh~ll be c~nstrued to regulre 
the serving of an expert report regardlng any lssue other than an 
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issue relating to liability or causation. i 

(k) Subject to Subsection (t), an expert report served under 
this sect ion: 

( 1) is not admissible in evidence by any party; 
(2) shall not be used in a deposition, trial, or other 

proceeding; and 
(3) shall not be referred to by any party during the 

course of the action for any purpose. 
(1) A court shall grant a motion challenging the adequacy of 

an expert report only if it appears tg th~ court, af~er hearlng, 
that the report does not represent an Ob]ectlve good f~lth effort, to 
comply with the definition of an expert report ln Subsectlon 
(r) (6). 

[Subsections (ml-(ql reserved] 
(r) In this section: 

(1) "Affected parties" means the .claimant and the 
physician or health care provider who are directly affected by an 
act or agreement required or permitted by this section and does not 
include other parties to an action who are not directly affected by 
that particular act or agreement. 

(2) "Claim" means a health care liabilit claim. 
[ (3) reserved 
(4) "Defendant" means a physician or health care 

provider against whom a health care liabllity claim is asserted. 
The term includes a third-party defendant, cross defendant, or 
counterdefendant. 

(5) "Expert" means: 
(Al with respect to a person giving opinion 

testimony regarding whether a physician departed from accepted 
standards of medical care, an expert qualified to testify under the 
requirements of Section 74.401; 

(B) with respect to a person giving opinion 
testimony regarding whether a health care provider. departed from 
accepted standards of health care, an expert qualified to testify 
under the requirements of Section 74.402; 

(e) with respect to a person giving opinion 
testimony about the causal relationship between the injury, harm, 
or damages claimed and the alleged departure from the applicable 
standard of care in any health care liability claim, a physician who 
is otherwise qualified to render opinions on such causal 
relationship under the Texas Rules of Evidence; 

(D) with respect to a person giving opinion 
testimony about the causal relationship between the injury, harm, 
or damages claimed and the alleged departure from the applicable 
standard of care for a dentist, a dentist or physician who is 
otherwise qualified to render opinions on such causal relationship 
under the Texas Rules of Evidence; or 

(E) with respect to a person giving opinion 
testimony about the causal relationship between the injury, harm, 
or damages claimed and the alleged departure from the applicable 
standard of care for a podiatrist, a podiatrist or physician who is 
otherwise qualified to render opinions on :such causal relationship 
under the Texas Rules of Evidence. 

(6) "Expert report" means a written report by an 
expert that provides a fair summary of the expert's opinions as of 
the date of the report regarding applicable stand<;lrds of care, the 
manner in which the care rendered by the physician or health care 
provider failed to meet the standards., <;lnd the causal relationship 
between that failure and the injury, harm, or damages claimed. 

(s) Until a claimant has served .'. the expert report and 
curriculum vitae as required by Subsectiori (a), all disc?v~ry in a 
health care liability claim is stayed except for the aCqulsltlon by 
the claimant of information, including mea!iC;<;ll or hospital records 
or other documents or tangible things, rielated to the patient's 
health care or a defendant's liability through: 

(1) written discovery as defined in Rule 192.7, Texas 
Rules of Civil Procedure; 

(2) depositions on written questions under Rule 200, 
Texas Rules of Civil Procedure; and 
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(3) disc avery fram nanparties under Rule 205, Texas 

Rules .of Civil Pracedure. 
(t) If an expert repart is used by the claimant in the caurse 

.of the actian far any purpase ather than ta meet the service 
requirement .of Subsectian (a), the restrictians impased by 
Subsectian (k) an use .of the expert repart by any party are waived. 

(u) Natwithstanding any ather provision of this section, 
after a claim is filed all claimants, callect.ively, may take not 
mare than twa de asitians befare the ex ert re art is served as 
required by Subsection a) . The court may allow additianal 
depositian discovery an a showing by a plaintiff that additianal 
informatian is needed far the campletian .of an expert repart that 
cannat .otherwise practicably be .obtained in a timely manner under 
this subsectian and SubseGtian (s) . 

Sec. 74.352. DISCOVERY PROCEDURES. (a) In every health 
care liability claim the plaintiff shall within 45 days after the 
date .of filing of the .original petitian serve an the defendant's 
attarney .or, if na attarney has appeared far the defendant, an the 
defendant full and camplete answers ta the Cl,pprapriate.standard set 
.of interragataries and full and camplete respanses ta the 
apprapriate standard set .of requests far praductian .of dacuments 
and things pramulgated by the Health Care Liability Discavery 
Panel. 

(b) Every physician .or health care pravider wha is a 
defendant in a health care liability claim shall within 45 days 
after the date an which an answer ta the petit ian was due serve an 
the plaintiff's attarney .or, if the plaintiff is nat represented by 
an attarney, an the plaintiff full and camplete answers ta the 
apprapriate standard set .of interrogataries and camplete respanses 
ta.the standard set .of requests far praductian .of dacuments and 
th~ngs pramulgated by the Health Care Liability Discavery Panel. 

(c) Except an matian and far gaad cause shawn, na abjectian 
may be asserted regarding any standard interragatary .or request far 
praductian .of dacuments and things, but na respanse shall be 
required where a particular interrogatary .or request is clearly 
inapplicable under the circumstances .of the case. 

(d) Failure ta file full and camplete answers and respanses 
ta standard interragataries and requests far praduction .of 
dacuments and things in accardance with Subsectians (a) and (b) .or 
the making .of a graundless abjectian under Subsectian (c) shall be 
graunds far sanctians by the caurt in accardance with the Texas 
Rules .of Civil Pracedure an matian .of any party. 

(e) The time limits impased under Subsectians (al and (b) 
may be extended by the caurt an the matian .of a respanding party far 
gaad cause shawn and shall be extended if agreed in writing between 
the respanding party and all appasing parties. In na event shall an 
extensian be far a periad .of mare than an additianal 30 days. 

(f) If a party is added by an amended pleading, 
interventian, .or .otherwise, the new party shall file full and 
camplete answers ta the apprapriate standar:d set .of interragatories 
and full and camplete respanses to the stan'dard set .of requests far 
praductian .of dacuments and things na later than 45 days after the 
date .of filing .of the pleading by which the party first appeared in 
the actian. 

(g) If infarmatian .or dacuments required ta pravide full and 
camplete answers and respanses as required by this sect ian are not 
in the passessian .of the responding party .or attarney when the 
answers .or respanses are filed, the .party shall supplement .the 
answers and respanses in accardance wlth the Texas Rules .of C1Vll 
Pracedure. , 

(hJ Nathing in this sectian shall preclude any party fram 
taking additianal nan duplicative discav~ry .of any ather party. 
The standard sets .of interragatar ies pra:vjjded far in. this. s~ctian 
shall nat canstitute, as ta each pla~nt~ff and each phys~c~an or 
health care pravider wha is a defendant, the first .of the twa ~e~s 
.of interragataries permitted under ~he Texas Rules .of C~v~l 
Pracedure. ' 

[Sectians 74.353-74.400 reserved far expansian] 
SUBCHAPTER 1. EXPERTWITNESSES 
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Sec. 74.401. QUALIFICATIONS OF i EXPERT WITNESS IN SUIT 

AGAINST PHYSICIAN. (a) In a suit involving a health care liability 
claim against a physician for in)ury to or de~th of a patient, a 
person may qualify as an expert wltness on the lss~e of whether the 
physician departed from accepted standards of medlcal care only If 
the person is a physician who: " , , 

(1) is practicing medlClne at ~he tlme s~ch testlmony 
is given or was practicing medicine at the tlITIe the clalm arose; 

(2) has knowledge of accepted stand<;trds of ~e~ical 
care for the diagnosis, care, or treatment of the liiness, lnJury, 
or condition involved in the claim; and 

(3) is qualified on the basis of training or 
experience to offer an expert opinion regarding those accepted 
standards of medical care. 

(b) For the purpose of this section, "practicing medicine" 
or "medical practice" includes, but is not limited to, training 
residents or students at an accredited school of medicine or 
osteopathy or serving as a consulting physician to other physicians 
who provide direct patient care, upon the request of such other 
physicians. 

(c) In determining whether a witness is qualified on the 
basis of training or experience, the court shall consider whether, 
at the time the claim arose or at the time the testimony is given, 
the witness: 

(1) is board certified or has other substantial 
training or experience in an area of medical practice relevant to 
the claim; and 

(2) is actively practicing medicine in rendering 
medical care services relevant to the claim. 

(d) The court shall apply the criteria specified in 
Subsections (a), (b), and (c) in determining whether an expert is 
qualified to offer expert testimony on the issue of whether the 
~-hysician departed from accepted standards of, medical care, but rna 

epart from those criteria if, under the circumstances, the court 
determines that there is a good reason to admit the expert's 
testimony. The court shall state on the record the reason for 
admitting the testimony if the court departs from the criteria. 

(e) A pretrial objection to the qualifications of a witness 
under this section must be made not later than the later of the 21st 
day after the date the objecting party receives a copy of the 
witness's curriculum vitae or the 21st day after the date of the 
witness's deposition. If circumstances arise after the date on 
whi~h ,the obj ection must be made that could not have been reasonably 
antlclpated by a party before that date and that the party believes 
in good faith provide a basis for an objection to a witness's 
qualifications, and if an objection was not made previously, this 
subsection does not prevent the party from making an objection as 
soon as practicable under the circumst:ances. The court shall 
conduct a hearing to determine whether the witness is qualified as 
soon as practicable after the filing of an objection and, if 
possible, before tr ia1. If the obj ecting ,party is unable to obj ect 
in time for the hearing to be conducted before the trial, the 
hear ing shall be conducted outside the pr,esence of the jury. This 
subsection does not prevent a parity from examining or 
cross-examining a witness at tr iali about the witness's 
qualifications. 

(f) This section does not prevent a physician who is a 
defendant from qualifying as an expert. 

(g) In this subchapter, "physician!" means a person who is: 
(1) licensed to practice medicine in one or more 

states in the United States; or , 
(2) a graduate of a medical jschool accredited by the 

Liaison Committee on Medical Education orlthe American Osteopathic 
Association only if testifying as a defendant and that testimony 
relates to that defendant's standard of ca're, the alleged departure 
from that standard of care, or the causal relationship between the 
alleged departure from that standard of care and the injury, harm, 
or damages claimed. 

Sec. 74.402. QUALIFICATIONS OF EXPERT WITNESS IN SUIT 
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AGAINST HEALTH CARE PROVIDER. (al For purposes of this section, 
"pr acticinq health care" includes: ! 

(ll training health care providers in the same field 
as the defendant health care provider at an accredited educational 
institution; or 

(2) serving as a consulting health care provider and 
being licensed, certified, or registered in the same field as the 
defendant health care provider. 

(bl In a suit involving a health care liability claim 
against a health care provider, a person may qualify as an expert 
witness on the issue of whether the health care provider departed 
from accepted standards of care only if the person: 

(1) is practicing health care in a field of practice 
that involves the same type of care or treatment as that delivered 
by the defendant health care provider, if the defendant health care 

rovider is an individual, at the time the testimon is iven or was 
practlcing that type of health care at t e time the claim arose; 

(2) has knowledge of accepted standards of care for 
health care providers for the diagnosis, care, or treatment of the 
illness, in 'ur , or condition involved in the claim; and 

(3 is qualified on the basis of training or 
experience to offer an expert opinion regarding those accepted 
standards of health care. 

(c) In determining whether a witness is qualified on the 
basis of training or experience, the court shall consider whether, 
at the time the claim arose or at the time the testimony is given, 
the witness: 

(ll is certified by a licensing agency of one or more 
states of the United States ora national professional certifying 
agency, or has other substantial training or experience, in the 
area of health care relevant to the claim; and 

(2l is actively practicing health care in rendering 
health care services relevant to the claim. 

(d) The court shall apply the I, criteria specified in 
Subsections (al, (bl, and (cl in determining whether an expert is 
qualified to offer expert testimony on the issue of whether the 
defendant health care provider departed frlom accepted standards of 
health care but may depart from those criteria if, under the 
circumstances, the court determines that :,there is good reason to 
admit the expert's testimony. The court shall state on the record 
the reason for admitting the testimony if the court departs from the 
criteria. I 

(el This section does not prevent a1health care provider who 
is a defendant, or an employee of the defendant health care 
provider, from qualifying as an expert. 

(fl A pretrial objection to the qualifications of a witness 
under this section must be made not later than the later of the 21st 
day after the date the objecting party Ireceives a copy of the 
witness's curriculum vitae or the 21st day after the date of the 
witness's deposition. If circumstances arise after the date on 
which the objection must be made that could not have been reasonably 
anticipated by a party before that date and that the party ~elieves 
in good faith provide a basis for an objection to ,a wltness:s 
qualifications, and if an objection was not ma~e prevlo~sly{ thls 
subsection does not prevent the party from maklng an ob]ectlon as 
soon as practicable under the circumstanc 7s. Tl;-e cour,t ,shall 
conduct a hearing to determine whe~h7r thel wltnesS, lS SIuallfled <;is 
soon as practicable after the f,lll~g 0:( an ob]ectlon and" If 
possible, before trial. If the ob]ectlng party lS unable t.o obJect 
in time for the hearing to be conductedl before the trlal, the 
hear ing shall be conducted outside the pre:,ence of the j~rY;' This 
subsection does not prevent a party from examlnlng or 
cross examining a witness at trial I about the wltness's 
qualifications. I 

Sec. 74.403. QUALIFICATIONS OF EXPERT WITNESS ON CA?SATION 
IN HEALTH CARE LIABILITY CLAIM. (al ,Except as prov,lde,d ,by 
Subsections (bl and (cl, in a suit involving a he<;ilth care llablilty 
claim against a physician or health care provlder, a per~on m<;iy 
qualify J as an expert witness on the issue of the causal relatlonshlp 
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I 

between the alleged departure from accepted standards of care and 
the injury, harm, or damages claimed ,only if the person is a 
physician and is otherwise qualified to rend~r opinions on that 
causal relationship under the Texas Rules; of EV1dence;. . . . 

(b) In a suit involving a health care llab1l1ty cla1m 
against a dentist, a pers?n may qualify as an expert witness on the 
issue of the causal relat1onsh1p between the alleged departure from 
accepted standards of cc;re and the .in)ury, ha.rm, or dar.nages cl<;!ir:ted 
if the person is a dent 1St or phys1c1an an~ 1S ~therw1se qual1f1ed 
to render opinions on that causal relat1onsh1p under the Texas 
Rules of Evidence. 

Ccl In a suit involving a health care liability claim 
against a podiatrist, a person may qualify as an expert witness on 
the issue of the causal relationship between the alleged departure 
from accepted standards of care and the injury, harm, or damages 
claimed if the person is a podiatrist or physician and.is otherwise 
qualified to render opinions .on that causal relationship under the 
Texas Rules of Evidence. 

Cd) A pretrial objection to the qualifications of a witness 
under this section must be made not later than the later of the 21st 
day after the date the objecting party receives a copy of the 
witness's curriculum vitae or the 21st day after the date of the 
witness's deposition. If circumstances arise after the date on 
which the objection must be made that could not have been reasonably 
anticipated by a party before that date and that the party believes 
in good faith provide a basis for an objection to a witness's 
qualifications, and if an objection was not made previously, this 
subsection does not prevent the party from making an objection as 
soon as practicable under the circumstances. The court shall 
conduct a hearing to determine whether the witness is qualified as 
soon as practicable after the filing of an obj ection and, if 
possible, before trial. If the objecting party is unable to object 
in time for the hearing to. be .. conducted before the trial, the 
hearing.shall be conducted outside the presence of the jury. This 
subsect10n does not prevent a party from examining or 
cross-examining a witness at trial about the witness's 
qualifications. 

[Sections 74.404-74.450 reserved for expansion] 
SUBCHAPTER J. ARBITRATION ~GREEMENTS 

Sec. 74.451. ARBITRATION AGREEMENTS. (a) No physician, 
professional association of physicians, or other health care 
provider shall request or require a patient or prospective patient 
to execute an agreement to arbitrate a health care liability claim 
unless the form of agreement delivered to the patient contains a 
written notice in 10-point boldface type clearly and conspicuously 
stating: 
UNDER TEXAS LAW, THIS AGREEMENT. IS INVALID ANOOF NO LEGAL EFFECT 
UNLESS IT IS ALSO SIGNED BY AN ATTORNEY OF YOUR OWN CHOOSING. THIS 
AGREEMENT CONTAINS A WAIVER OF IMPORTANT LEGAL RIGHTS, INCLUDING 
YOUR RIGHT TO A JURY. YOU SHOULD NOT SIGN THIS AGREEMENT WITHOUT 
FIRST CONSULTING WITH AN ATTORNEY. 

(bl A violation of this section by a physician or 
professional association of physicians constitutes a violation of 
Subtitle B, Title 3, Occupations Code, and shall be subject to the 
enforcement provisions and sanctions contained in that subtitle. 

Ccl A violation of this section by a health care provider 
other than a physician shall constitute 'a false, misleading, or 
deceptive act or practice in the conduct of trade or commerce within 
the meaning of Section 17.46 of i the Deceptive Trade 
Practices Consumer . Protection Act (Subchapter E, Chapter 17, 
Business & Commerce Code), and shall be subject to an enforcement 
action by the consumer protection division under that act and 
subject to the penalties and remedies contained in Section 17 . .47, 
Business & Commerce Code, notwithstanding Section 74.004 or any 
other law. ! 

(d) Notwithstanding any other provision of this section, a 
person who is found to be in violation of this section for the first 
time shall be subject only to injunctive relief O! other 
appropriate order requiring the person to cease and des1st from 
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such vlolatlon, and not to any other pena1.ty or sanction. 

[Sections 74.452-74.500 reserved for expansion] 
SUBCHAPTER K. PAYMENT FOR FUTURE LOSSES 

Sec. 74. SOL DEFINITIONS. In this subchapter: 
(1) "Future damages" means damages that are incurred 

after the date of judgment for: 
(A) medical, health care, or custodial care 

services; 
(B) physical pain and mental anguish, 

disfigurement, or physical impairment; 
(C) loss of consortium, companionship, or 

society; or 
(D) loss of earnings. 

(2) "Future loss of earnings" means the following 
losses incurred after the date of the judgment: 

(A) loss of income, wages, or earning capacity 
and other pecuniary losses; and 

(B) loss of inheritance. 
(3) "Periodic payments" means the payment of money or 

its equivalent to the recipient of future damages at defined 
intervals. 

Sec. 74.502. SCOPE OF SUBCHAPTER. This subchapter applies 
only to an action on a health care liability claim against a 
physician or health care provider in which the present value of the 
award of future damages, as determined by the court, equals or 
exceeds $100,000. 

Sec. 74.503. COURT ORDER FOR PERIODIC PAYMENTS. (a) At the 
request of a defendant physician or health care provider or 
claimant, the court may order that future damages awarded in a 
health care liability claim be paid in whole or in part in periodic 
payments rather than by a lump-sum payment. 

(b) The court shall make a specific finding of the dollar 
amount of periodic payments that will compensate the claimant for 
the future damages. 

(c) The court shall specify in its judgment ordering the 
payment of future damages by per iodic payments the: 

(1) recipient of the payments; 
(2) dollar amount of the payments; 
(3) interval between payments; and 
(4) number of payments or the per iod of time over which 

payments must be made. 
Sec. 74.504. RELEASE. The entry of an order for the payment 

of future damages by per iodic payments constitutes a release of the 
health care liability claim filed by the claimant. 

Sec. 74.505. FINANCIAL RESPONSIBILITY. (a) As a condition 
to author izing per iodic payments of future. damages, the court shall 
require a defendant who is not adequately insured to provide 
evidence of financial responsibility in an amount adequate to 
assure full payment of damages awarded by the judgment. 

(b) The 'ud ent must rovide for a ents to be funded b : 
(1 an annuity contract lssued by a company licensed 

to do business as an insurance company, including an assignment 
within the meaning of Section 130, Internal Revenue Code of 1986, as 
amended; 

(2 ) an obligation of the United States; 
0) applic_abl~ and collectible liability insurance 

from one or more qualified insurers; or 
(4 ) any othel: satlsfactory form of funding approved by 

the court. 
(c) On termination of periodic payIDents of future damages, 

the court shall order the return of the security, or as much as 
remains, to the defendant. I 

Sec. 74.506. DEATH OF RECIPIENT. !(a) On the death of the 
recipient, money damages awarded for Ibss of future earnings 
continue to be paid to the estate of the, recipient of the award 
without reduction. 

(b) Periodic payments, other .than future loss of earnings, 
terminate on the death of the recipient. 

(c) If the recipient of periodiC payments dies before all 
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payments required by the judgment are paid, the court may modify the 
judgment to award and apportion the unpaid damages for future loss 
of earnings in an appropr iate manner. 

(d) Following the satisfaction or termination of any 
obligations specified in the judgment for periodic payments, any 
obligation of the defendant physician or health care provider to 
make further payments ends and any security given reverts to the 
defendant. 

Sec. 74.507. AWARD OF ATTORNEY'S FEES. For purposes of 
computing the award of attorney's fees when the claimant is awarded 
a recovery that will be paid in per iodic payments, the court shall: 

(1) place a total value on the payments based on the 
claimant's proj ected life expectancy; and 

(2) reduce the amount in Subdivision (1) to present 
value. 

SECTION 10.02. Section 84.003, Civil Practice and Remedies 
Code, is amended by adding Subdivision (6) to read as follows: 

(6) "Hospital system" means a system of hospitals and 
other health care providers located inthis state that are under the 
common governance or control of a corporate parent. 

SECTION 10.03. Section 84.003, Civil Practice and Remedies 
Code, is amended by adding Subdivision (7) to read as follows: 

(7) "Person responsible for the patient" means: 
(Al the patient's parent, managing conservator, 

or guardian; 
(B) the patient's grandparent; 
(C) the patient's adult brother or sister; 
(D) another adult who has.actual care, control, 

and possession of the patient and has written authorization to 
consent for the patient from the parent, managing conservator, or 
guardian of the patient; 

(E) an educational institution in which the 
patient is enrolled that has written authorization to consent for 
the patient from the parent, managing conservator, or guardian of 
the patient; or 

(F) any other person with legal responsibility 
for the care of the patient. 

SECTION 10.04. Section 84.004, Civil Practice and Remedies 
Code, is amended by adding Subsection (f) to read as follows: 

(f) Subsection (c) applies even if: 
(1) the patient is incapacitated due to illness or 

injury and cannot sign the acknowledgment statement required by 
that subsection; or 

(2) the patient is a minor or is otherwise legally 
incompetent and the person responsible for the patient is not 
reasonably available to sign the acknowledgment statement required 
by that subsection. 

SECTION 10.05. Article 5.15-1, Insurance Code, is amended 
by adding Section 11 to read as follows: 

Sec. 11. VENDOR'S ENDORSEMENT. An insurer may not exclude 
or otherwise limit coverage for physicians or health care providers 
under a vendor's endorsement issued to a manufacturer, as that term 
is defined by Section 82.001, Civil Practice and Remedies Code. A 
physician or health care provider shall be considered a vendor for 
purposes of coverage under a venddr's endorsement or a 
manufacturer's general liability or products liability policy. 

SECTION 10.06. Section 242.0372, Health and Safety Code, is 
amended by adding Subsection (f) to read as follows: 

(f) An institution is not reguir'ed to comply with this 
section before September 1, 2005. This subsection expires 
September 2, 2005. 

SECTION 10.07. The Medical Li~bility and Insurance 
Improvement Act of Texas (Article 4590i, Vernon's Texas Civil 
Statutes) is repealed. : 

SECTION 10.08. Unless otherwise rejIloved as provided by law, 
a member of the Texas Medical Disclosuie Panel serving on the 
effective date of this Act continues to serve for the term to which 
the member was appointed. 

SECTION 10.09. (a) The Legislature of the State of Texas 
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finds that: 

(1) the number of health care liability claims 
(frequency) has increased since 1995 inordinately; 

(2) the filing of legitimate health care liability 
claims in Texas is a contributing factor affecting medical 
professional liability rates; 

(3) the amounts being paid out by insurers in 
judgments and settlements (severity) have likewise increased 
inordinately in the same short period; 

(4) the effect of the above has caused a ser ious public 
problem in availability of and affordability of adequate medical 
professional liability insurance; 

(5) the situation has created a medical malpractice 
insurance crisis in Texas; 

(6) this crisis has had a material adverse effect on 
the delivery of medical and health care in Texas, including 
significant reductions of availability of medical and health care 
services to the people of Texas and a likelihood of further 
reductions in the future; 

(7) the cr isis has had a substantial impact on the 
physicians and hospitals of Texas and the cost to physicians and 
hospitals for adequate medical malpractice insurance has 
dramatically risen, with cost impact on patients and the public; 

(8) the direct cost of medical care to the patient and 
public of Texas has materially increased due to the rising cost of 
malpractice insurance protection for physicians and hospitals in 
Texas; 

(9) the crisis has increased the cost of medical care 
both directly through fees and indirectly through additional 
services provided for protection against future suits or claims, 
and defensive medicine has resulted in increasing cost to patients, 
private insurers, and Texas and has contributed to the general 
inflation that has marked health care in recent years; 

(10) satisfactory insurance coverage for adequate 
amounts of insurance in this area is often not available at any 
price; 

(11) the combined effect of the defects in the 
medical, insurance, and legal systems has caused a serious public 
problem both with respect to the availability of coverage and to the 
high rates being charged by insurers for medical professional 
liability insurance to some physicians, health care providers, and 
hospitals; and 

(12) the adoption of certain modifications in the 
medical, insurance, and legal systems, the total effect of which is 
currently undetermined, will have a positive effect on the rates 
charged by insurers for medical professional liability insurance. 

(b) Because of the conditions stated in Subsection (a) of 
this section, it is the purpose of this article to improve and 
modify the system by which health care liability claims are 
determined in order to: 

(1) reduce excessive frequency and severity of health 
care liability claims through reasonable improvements and 
modifications in the Texas insurance, tort, and medical practice 
systems; 

(2) decrease the cost of those claims and ensure that 
awards are rationally related to actual damages; 

(3) do so in a manner that will not unduly restrict a 
claimant's rights any more than necessary to deal with the crisis; 

(4) make available to physicians, hospitals, and other 
health care providers protection against potential liability 
through the insurance mechanism at reasonabily affordable rates; 

(5) make affordable medical I. and health care more 
accessible and available to the citizens of 'Texas; 

(6) make certain modifications in the medical, 
insurance, and legal systems in order to determine whether or not 
there will be an effect on rates charged by insurers for medical 
professional liability insurance; and . 

(7) make certain modifications to the liability laws 
as they relate to health care liability claims only and with an 
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intention of the legislature to not extend or apply such 
modifications of liability laws to any other area of the Texas legal 
system or tort law. ' 

ARTICLE 11. CLAIMS AGAINST EMPLOYEES OR VOLUNTEERS OF A 
GOVERNMENTAL UNIT 

SECTION 11.01. Sections 108.002(a) and (b), Civil Practice 
and Remedies Code, are amended to read as follows! 

(a) Except in an action arising under the constitution or 
laws of the United States, a public servant [, stJ.er tJ.aH a j3r9'rieer 
8£ health oare as that term is sefinoe in £cotien 109.002(s),] is 
not personally liable for damages in excess of $100,000 arising 
from personal injury, death, or deprivation of a right, privilege, 
or immunity if! 

(1) the damages are the result of an act or omission by 
the public servant in the course and scope of the public servant's 
office, employment, or contractual performance for or service on 
behalf of a state agency, institution, department, or local 
government; and 

(2) for the amount not in excess of $100,000, the 
public servant is covered! 

Chapter 104; 

indemnify under 

insurance; or 

(A) by the state's obligation to indemnify under 

(B) by a local government's 
Chapter 102; 

(C) by liability or errors 

authorization to 

and omissions 

(D) by liability or errors and omissions coverage 
under an inter local agreement. 

(b) Except in an action arising under the constitution or 
laws of the United States, a public servant [, stJ.er thaH a flrsvieer 
9f health sare as that term is defiBee in £eetieB 109.002(6),] is 
not liable for damages in excess of $100,000 for property damage if! 

(1) the damages are the result of an act or omission by 
the public servant in the course and scope of the public servant's 
office, employment, or contractual performance for or service on 
behalf of a state agency, institution, department, or local 
government; and 

(2) for the amount not in excess of $100,000, the 
public servant is covered: 

Chapter 104; 

indemnify under 

insurance; or 

(A) by the state's obligation to indemnify under 

(B) by a local government's 
Chapter 102; 

(C) by liability or errors 

authorization to 

and omissions 

(D) by liability or errors and omissions coverage 
under an inter local agreement. 

SECTION 11. 02. Chapter 261, Health and Safety Code, is 
amended by adding Subchapter C to read as follows: 

SUBCHAPTER C. LIABILITY OF NONPROFIT MANAGEMENT CONTRACTOR 
Sec. 261. 051. DEFINITION. In this subchapter, "municipal 

hospital management contractor" means a nonprofit corporation, 
partnership, or sole proprietorShip that manages or operates a 
hospital or provides services under a contract with a municipality. 

Sec. 261.052. LIABILITY OF A MUNICIPAL HOSPITAL MANAGEMENT 
CONTRACTOR. A municipal hospital management contractor in its 
management or operation of a hospital under a contract with a 
municipality is considered a governmental unit for purposes of 
Chapters 101, 102, and 108, Civil Practice and Remedies Code, and 
any employee of the contractor is, while p,erforming services under 
the contract for the benefit of the hospital, an employee of the 
municipality for the purposes of Chapters 1101, 102, and 108, Civil 
Practice and Remedies Code. : 

SECTION 11.03. Section 285.071, Heialth and Safety Code, is 
amended to read as follows: 

Sec. 285.071. DEFINITION. In this chapter, "hospital 
district management contractor" means ai nonprofit corporation, 
partnership, or sole proprietorship that manages or operates a 
hospital or provides services [as a flart 9f a rural J.ealth Hst,"9rl€ 
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A BILL TO BE ENTITLED 

H.B. No.4 

1 AN ACT 

2 relating to reform of certain procedures and remedies in civil 

3 actions. 

4 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS: 

5 ARTICLE 1. CLASS ACTIONS 

6 SECTION 1. 01. Subtitle B, Title 2, Civil Practice and 

7 Remedies Code, is amended by adding Chapter 26 to read as follows: 

8 CHAPTER 26. CLASS ACTIONS 

9 SUBCHAPTER A. SUPREME COURT RULES 

10 Sec. 26.001. ADOPTION OF RULES BY SUPREME COURT. (a) The 

11 supreme court shall adopt rules to provide for the fair and 

12 efficient resolution of class actions. 

13 (b) The supreme court shall adopt rules under this chapter 

14 on or before December 31, 2003. 

15 Sec. 26.002. MANDATORY GUIDELINES. Rules adopted under 

16 Section 26.001 must ,comply with the mandatory guidelines 

17 established by this chapter. 

18 Sec. 26.003. ATTORNEY'S FEES. (a) If an award of 

19 attorney's fees is available under applicable substantive law, the 

20 rules adopted under this chapter must provide that the trial court 

21 shall use the Lodestar method to calculate the amount of attorney's 

22 fees to be awarded class counsel. The rules may give the trial 

23 court discretion to increase or decrease the fee award calculated 
i 
i 

24 by using the Lodestar method by no more than four times based on 
! 
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(b) The changes in law made in Sections 7.02 and 7.03 of this 

2 article apply to any case in which a final jUdgment is signed on or 

3 after the effective date of this Act. 

ARTICLE 8. EVIDENCE RELATING TO SEAT BELTS 4 

5 SECTION 8.01. Sections 545.412(d) and 545.413 (g), 

6 Transportation Code, are repealed. 

7 ARTICLE 9. RESERVED 

8 ARTICLE 10. HEALTH CARE 

9 SECTION 10.01. Chapter 74, civil Practice and Remedies 

10 Code, is amended to read as follows: 

11 CHAPTER 74. MEDICAL LIABILITY [COOD St,MAIUTP,~1 LAI'/, 

LIAIHLIT¥ FOR 1< 141< R(;I<:tIGV rZlj;!1<] 

SUBCHAPTER A. GENERAL PROVISIONS 

Sec. 74.001. DEFINITIONS. (a) In this chapter: 

12 

13 

14 

15 (1) "Affiliate" means a person who, directly or 

16 indirectly, through one or more intermediaries, controls, is 

17 controlled by, or is under common control with a specified person, 

18 including any direct or indirect parent or subsidiary. 

19 ( 2 ) "Claimant" means a person i
, includinq a decedent's 

20 estate, seeking or who has sought recovery of damages in a health 

21 care liability claim. All persons claiming to have sustained 

22 damages as the result of the bodily injury or death of a single 

23 person are considered a single claimant. 

24 (3) "Control" means the possession, directl~ or 

25 indirectly, of the power to direct or caube the direction of the 

26 management and policies of the person, whether through ownership of 

27 equity or securities, by contract, or otherWise. 
I. 
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(4) "Court" means any federal or state court. 

(5) "Disclosure panel" means the Texas Medical 

3 Disclosure Panel. 

4 (6) "Economic damages" has the meaning assigned by 

5 Section 41. 001. 

6 (7) "Emergency medical care" means bona f ide emergency 

7 services provided after the sudden onset of a medical or traumatic 

8 condition manifesting itself by acute symptoms of sufficient 

9 severity, including severe pain, such that the absence of immediate 

10 medical attention could reasonably be expected to result in placing 

11 the patient's health in serious jeopardy, serious impairment to 

12 bodily functions, or serious dysfunction of any bodily organ or 

13 part. The term does not include medical care or treatment that 

14 occurs after the patient is stabilized and is capable of receiving 

15 medical treatment as a nonemergency patient or that is unrelated to 

16 the or iginal medical emergency. 

17 (8) "Emergency medical services provider" means a 

18 licensed public or private provider to which chapter 773, Health 

19 and Safety Code, applies. 

20 (9) "Gross negligence" has the meaning assigned by 

21 Section 41. 001. 

22 (10) "Health care" means any act or treatment 

23 performed or furnished, or that should have been performed or 

24 furnished, by any health care provider for, to, or on behalf of a 

25 patient during the patient's medical! care, treatment, or 

26 confinement. 

27 (11) "Health care institution" includes: 
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1 (A) an ambulatory surgical center; 

2 (B) an assisted living facility licensed under 

3 Chapt er 247, Health and Saf ety Code; 

4 (C) an emergency medical services provider; 

5 (0) a health services district created under 

6 Chapter 287, Health and Safety Code; 

7 (E) a home and community support services agency; 

8 (P) a hospice; 

9 (G) a hospital; 

10 (H) a hospital system; 

11 (I) an intermediate care facility for the 

12 mentally retarded or a home and community-based services waiver 

13 program for persons with mental retardation adopted in accordance 

14 with Section 1915(c) of the federal Social security Act (42 u.s.c. 

15 Section 1396n), as amended; 

16 

17 

(J) anursinghome;or 

(K) an end stage renal disease facility licensed 

18 under Section 251. 011, Health and Safety Code. 

19 (12)(A) "Health care provider" meansa~12...er son, 

20 partnership, professional association, corporation, facility, or 

21 institution duly licensed, certified, registered, or chartered by 

22 the State of Texas to provide health care, including: 

23 

24 

25 

26 

27 

78R19422 T 

( i) a registered nurse; 

(ii) a dentist; 

(iii) a podiatr ist;: 
, 

a pharmacist; I 

(v) a chiropractor ;: 
I 

(iv) 
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1 (vi) an optometrist; or 

2 (vii) a health care institution. 

3 (B) The term includes: 

4 (i) an officer, director, shareholder, 

5 member, partner, manager, owner, or affiliate of a health care 

6 provider or physician; and 

7 (ii) an employee, independent contractor, 

8 or agent of a health care provider or physician acting in the course 

9 and scope of the employment or contractual relationship. 

10 (13) "Health care liability claim" means a cause of 

11 action against a health care provider or phYSician for treatment, 

12 lack of treatment, or other claimed departure from accepted 

13 standards of medical care, or health care, or safety or 

14 professional or administrative services directly related to health 

15 care, which proximately results in injury to or death of a claimant, 

16 whether the claimant's claim or cause of action sounds in tort or 

17 contract. 

18 (14) "Home and community support services agency" 

19 means a licensed public or provider agency to which Chapter 142, 

20 Health and Safety Code, applies. 

21 (15) "Hospice" means a hospice facility or activity to 

22 which Chapter 142, Health and Safety Code, applies. 

23 

24 

25 

26 

(16) "Hospital" means a licensed public or pr ivate 

institution as defined in Chapter 241, Health and Safety Code, or 

licensed under Chapter 577, Health and safeky Code. 

(17) "Hospital system" means! a system of hospitals 

27 located in this state that are under the common governance or 

I 

! 
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1 control of a corporate parent. 

2 (18) "Intermediate care facility_ for the mentally 

3 retarded" means a licensed public or private institution to which 

4 Chapter 252, Health and Saf ety Code, applies. 

5 (19) "Medical care" means any act defined as 

6 practicing medicine under Section 151.002, Occupations Code, 

7 performed or furnished, or which should have been performed, by one 

8 licensed to practice medicine in this state for, to, or on behalf of 

9 a patient during the patient's care, treatment, or confinement. 

10 (20) "Noneconomic damages" has the meaning assigned by 

11 Section 41. 001. 

12 (21) "Nursing home" means a licensed public or private 

13 institution to which Chapter 242, Health and Safety Code, applies. 

14 (22) "pharmacist" means one licensed under Chapter 

15 551, Occupations Code, who, for the purposes of this chapter, 

16 performs those activities limited to the dispensing of prescription 

17 medicines which result in health care liability claims and does not 

18 include any other cause of action that may exist at common law 
I 

19 against them, including but not limited to bauses of action for the 

20 sale of mishandled or defective products. 

21 

22 

23 

24 

(23) 

in this state; 

"physician" means: 

(A) an individual licensed to practice medicine 

(B) a professional association organized under 
I 

25 the Texas Professional Association Act (l).rticle 1528f, Vernon's 

26 Texas Civil Statutes) by an individual 'physician or group of 

27 physicians; 
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1 (C) a partnership or limited liability 

2 partnership formed by a group of physicians; 

3 (D) a nonprofit health corporation certified 

4 under Section 162.001, occupations Code; or 

5 (E) a company formed by a group of physicians 

6 under the Texas Limited Liability Company Act (Article l528n, 

7 Vernon's Texas Civil Statutes). 

8 (24) "Professional or administrative services" means 

9 those duties or services that a physician or health care provider is 

10 required to provide as a condition of maintaining the physician's 

11 or health care provider's license, accreditation status, or 

12 certification to participate in state or federal health care 

13 programs. 

14 (25) "Repr esentative" means the spouse, parent, 

15 guardian, trustee, authorized attorney, or other authorized legal 

16 agent of the patient or claimant. 

17 (b) Any legal term or word of art used in this chapter, not 

18 otherwise defined in this chapter, shall have such meaning as is 

19 consistent with the common law. 

20 Sec. 74.002. CONFLICT WITH OTHER LAW AND RULES OF CIVIL 

21 PROCEDURE. (a) In the event of a conflict between this chapter and 

22 another law, including a rule of procedure or evidence or court 

23 rule, this chapter controls to the extent of the conflict. 

24 (b) Notwithstanding Subsection (a), in the event of a 
I 

25 conflict between this chapter and Sectibn 101.023, 102.003, or 
r 

26 108.002, those sections of this code control to the extent of the 

27 conflict. 
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1 (c) The district courts and statutory county courts in a 

2 county may not adopt local rules in conflict with this chapter. 

3 Sec. 74.003. SOVEREIGN IMMUNITY NOT WAIVED. This chapter 

4 does not waive sovereign immunity from suit or from liability. 

5 Sec. 74.004. EXCEPTION FROM CERTAIN LAWS. (a) 

6 Notwithstanding any other law, Sections 17.41-17.63, Business & 

7 Commerce Code, do not apply to physicians or health care providers 

8 with respect to claims for damages for personal injury or death 

9 resulting, or alleged to have resulted, from negligence on the part 

10 of any physician or health care provider. 

11 

12 

13 

14 

(b) This section does not apply to pharmacists. 

[Sections 74.005-74.050 reserved for expansion] 

SUBCHAPTER B. NOTICE AND PLEADINGS 

Sec. 74.051. NOTICE. ( a) Any person or his authorized 

15 agent asserting a health care liability claim shall give written 

16 notice of such claim by certified mail, return receipt requested, 

17 to each physician or health care provider against whom such claim is 

18 being made at least 60 days before the filing of a suit in any court 

19 of this state based upon a health care liability claim. The notice 

20 must be accompanied by the authorization form for release of 

21 protected health information as required under Section 74.052. 

22 (b) In such pleadings as are subsequently filed in any 

23 court, each party shall state that it has fully complied with the 

24 provisions of this section and section 74.052 and shall provide 

25 

26 

27 

such evidence thereof as the judge of the court may require to 

determine if the pr ov is ions of this chapter I have been met. 
i 

(c) Notice given as provided in thi~ chapter shall toll the 
I 

! 
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1 applicable statute of limitations to and including a period of 75 

2 days following the giving of the notice, and this tolling shall 

3 apply to all parties and potential parties. 

4 (d) All parties shall be entitled to obtain complete and 

5 unaltered copies of the patient's medical records from any other 

6 party within 45 days from the date of receipt of a written reguest 

7 for such records; provided, however, that the receipt of a medical 

8 authorization in the form required by Section 74.052 executed by 

9 the claimant herein shall be considered compliance by the claimant 

10 with this subsection. 

11 (e) For the purposes of this section, and notwithstanding 

12 Chapter 159, Occupations Code, or any other law, a request for the 

13 medical records of a deceased person or a person who is incompetent 

14 shall be deemed to be valid if accompanied by an authorization in 

15 the form reguired by Section 74.052 signed by a parent, spouse, or 

16 adult child of the deceased or incompetent person. 

17 Sec. 74.052. AUTHORIZATION FORM FOR RELEASE OF PROTECTED 

18 HEALTH INFORMATION. ( a) Notice of a health care claim under 

19 Section 74.051 must be accompanied by a medical authorization in 

20 the form specified by this section. Failure to provide this 

21 authorization along with the notice of health care claim shall 

22 abate all further proceedings against the physician or health care 

23 provider receiving the notice until 60 days following receipt by 

24 the physician or health care provider of the reguired 

25 authorization. 

26 (b) If the author ization r eguir~d by this section is 

27 modified or revoked, the physician or health care provider to whom 

I 
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1 the authorization has been given shall have the option to abate all 

2 further proceedings until 60 days following receipt of a 

3 replacement authorization that must comply with the form specified 

4 by this section. 

5 (c) The medical author ization r eguir ed by this sect ion 

6 shall be in the following form and shall be construed in accordance 

7 with the "Standards for Privacy of Individually Identifiable Health 

8 Information" (45 C.F.R. Parts 160 and 164). 

9 AUTHORIZATION FORM FOR RELEASE OF PROTECTED HEALTH INFORMATION 

10 A. I, (name of patient or authorized 

11 representative), hereby authorize (name of physician or 

12 other health care provider to whom the notice of health care claim 

13 is directed) to obtain and disclose (within the parameters set out 

14 below) the protected health information described below for the 

15 following specific purposes: 

16 1. To facilitate the investigation and evaluation of 

17 the health care claim described in the accompanying Notice of 

18 Health Care Claim; or 

19 2. Defense of any litigation arising out of the claim 

20 made the basis of the accompanying Notice of Health Care Claim. 

21 B. The health information to be obtained, used, or disclosed 

22 extends to and includes the verbal as well as the written and is 

23 specifically described as follows: 

24 1. The health information in the custody of the 

25 following physicians or health care prov~ders who have examined, 

26 evaluated, or treated (patient) in connection with the 

27 injuries alleged to have been sustained in connection with the 

78R19422 T 49 



H.B. No. 4 

1 claim asserted in the accompanying Notice of Health Care Claim. 

2 (Here list the name and current address of all treating physicians 

3 or health care providers). This authorization shall extend to any 

4 additional physicians or health care providers that may in the 

5 future evaluate, examine, or tr eat (patient) for 

6 injuries alleged in connection with the claim made the basis of the 

7 attached Notice of Health Care Claim; 

8 2. The health information in the custody of the 

9 following physicians or health care providers who have examined, 

10 evaluated, or treated (pat:L~I1t) dur ing a per iod 

11 commencing five years prior to the incident made the basis of the 

12 accompanying Notice of Health Care Claim. (Here list the name and 

13 current address of such physicians or health care providers, if 

14 applicable.) 

15 C. Excluded Health Information - the following constitutes 

16 a list of physicians or health care providers possessing health 

17 care information concerning (patient) to which this 

18 authorization does not apply because I contend that such health 

19 care information is not relevant to the damages being claimed or to 

20 the physical, mental, or emotional condition of (patient) 

21 arising out of the claim made the basis of the accompanying Notice 

22 of Health Care Claim. (Here state "none" or list the name of each 

23 physician or health care provider to whom, this authorization does 

24 not extend and the inclusive dates of examination, evaluation, or 

25 treatment to be withheld from disclosure.) 

26 
I 

D. The persons or class of persons to whom the health 

27 information of 
i 

(patient) will be disclosed or who will 
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1 make use of said information are: 

2 1. Any and all physicians or health care providers 

3 providing care or treatment to (patient); 

4 2. Any liability insurance entity providing liability 

5 insurance coverage or defense to any physician or health care 

6 provider to whom Notice of Health Care Claim has been given with 

7 regard to the care and treatment of (patient); 

8 3. Any consulting or testifying experts employed by or 

9 on behalf of (name of physician or health care provider 

10 to whom Notice of Health Care Claim has been given) with regard to 

11 the matter set out in the Notice of Health Care Claim accompanying 

12 this authorization; 

13 

14 

4. Any attorneys (including secretarial, clerical, or 

paralegal staff) emQl.oye_d by or on behalf of (name of 

15 physician or health care provider to whom Notice of Health Care 

16 Claim has been given) with regard to the matter set out in the 

17 Notice of Health Care Claim accompanying this authorization; 

18 5. Any trier of the law or facts relating to any suit 

19 filed seeking damages arising out of the medical care or treatment 

20 of (patient). 

21 E. This authorization shall expire upon resolution of the 

22 claim asserted or at the conclusion of any litigation instituted in 

23 connection with the subject matter of th~ Notice of Health Care 
I 

24 Claim accompanying this authorization, whichever occurs sooner. 

25 F. I under stand that, without exceptlion, I have the right to 

26 revoke this authorization in writing. I further understand the 
I 
I 

27 consequence of any such revocation as set lout in Section 74.052, 
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1 Civil Practice and Remedies Code. 

2 G. I understand that the signing of this authorization is 

3 not a condition for continued treatment, payment, enrollment, or 

4 eligibility for health plan benefits. 

5 H. I understand that information used or disclosed pursuant 

6 to this authorization may be subject to redisclosure by the 

7 recipient and may no longer be protected by federal HIPAA privacy 

8 regulations. 

9 Signature of Patient/Representative 

10 

11 

12 

13 

14 

15 

16 

17 

Date --

Name of Patient/ Representative 

Description of Representative's Authority 

Sec. 74.053. PLEADINGS NOT TO STATE DAMAGE AMOUNT; SPECIAL 

18 EXCEPTION; EXCLUSION FROM SECTION. Pleadings in a suit based on a 

19 health care liability claim shall not specify an amount of money 

20 claimed as damages. The defendant may file a special exception to 

21 the pleadings on the ground the suit is not within the court's 

22 jurisdiction, in which event the plaintiff shall inform the court 

23 and defendant in writing of the total dollar amount claimed. This 

24 section does not prevent a party from merltioning the total dollar 

25 amount claimed in examining prospective Jurors on voir dire or in 

26 argument to the court or jury. 

27 [Sections 74.054-74.100 reserved for expansion] 
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SUBCHAPTER C. INFORMED CONSENT 

Sec. 74.101. THEORY OF RECOVERY. In a suit against a 

3 physician or health care provider involving a health care liability 

4 claim that is based on the failure of the physician or health care 

5 provider to disclose or adequately disclose the risks and hazards 

6 involved in the medical care or surgical procedure rendered by the 

7 physician or health care provider, the only theory on which 

8 recovery may be obtained is that of negligence in failing to 

9 disclose the risks or hazards that could have influenced a 

10 reasonable person in making a decision to give or withhold consent. 

11 Sec. 74.102. TEXAS MEDICAL DISCLOSURE PANEL. (a) TheTexas 

12 Medical Disclosure Panel is created to determine which risks and 

13 hazards related to medical care and surgical procedures must be 

14 disclosed by health care providers or physicians to their patients 

15 or persons authorized to consent for their patients and to 

16 establish the general form and substance of such disclosure. 

17 (b) The disclosure panel established herein is 

18 administratively attached to the Texas Department of Health. The 

19 Texas Department of Health, at the request of the disclosure panel, 

20 shall provide administrative assistance to the panel; and the Texas 

21 Department of Health and the disclosure panel shall coordinate 

22 administrative responsibilities in order to avoid unnecessary 
, 

23 duplication of facilities and services. ~he Texas Department of 
I 
I 

24 Health, at the request of the panel, shall ~ubmit the panel's budget 

25 request to the legislature. 
I • 

The panpl shall be subJect, except 

26 where inconsistent, to the rules and p10cedures of the Texas 
. 

27 Department of Health; however, the duties land responsibilities of 
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1 the panel as set forth in this chapter shall be exercised solely by 

2 the disclosure panel, and the board or Texas Department of Health 

. 3 shall have no author ity or responsibility with respect to same. 

4 (cl The disclosure panel is composed of nine members, with 

5 three members licensed to practice law in this state and six members 

6 licensed to pr actice medicine in this state. Members of the 

7 disclosure panel shall be selected by the commissioner of health. 

8 (dl At the expiration of the term of each member of the 

9 disclosure panel so appointed, the commissioner shall select a 

10 successor, and such successor shall serve for a term of six years, 

11 or until his successor is selected. Any member who is absent for 

12 three consecutive meetings without the consent of a major ity of the 

13 disclosure panel present at each such meeting may be removed by the 

14 commissioner at the request of the disclosure panel submitted in 

15 writing and signed by the chairman. Upon the death, resignation, or 

16 removal of any member, the commissioner shall fill the vacancy by 

17 selection for the unexpired portion of the term. 

18 (el Members of the disclosure panel are not entitled to 

19 compensation for their services, but each panelist is entitled to 

20 reimbursement of any necessary expense incurred in the performance 

21 of his duties on the panel, including necessary travel expenses. 

22 

23 

24 

25 

26 

27 

(fl Meetings of the panel shall be held at the call of the 

chairman or on petition of at least three members of the panel. 

(gl At the first meeting of the p~nel each year after its 
! 

members assume their positions, the panelists shall select one of 

the panel members to serve as chairman and lone of the panel members 

to serve as vice chairman, and each such officer shall serve for a 
I 
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1 term of one year. The chairman shall preside at meetings of the 

2 panel, and in his absence, the vice chairman shall preside. 

3 (hl Employees of the Texas Department of Health shall serve 

4 as the staff for the panel. 

5 Sec. 74.103. DUTIES OF DISCLOSURE PANEL. (a) To the extent 

6 feasible, the panel shall identify and make a thorough examination 

7 of all medical treatments and surgical procedures in which 

8 physicians and health care providers may be involved in order to 

9 determine which of those treatments and procedures do and do not 

10 require disclosure of the risks and hazards to the patient or person 

11 author ized to consent for the patient. 

12 (bl The panel shall prepare separate lists of those medical 

13 treatments and surgical procedures that do and do not require 

14 disclosure and, for those treatments and procedures that do require 

15 disclosure, shall establish the degree of disclosure required and 

16 the form in which the disclosure will be made. 

17 (cl Lists prepared under Subsection (b) together with 

18 written explanations of the degree and form of disclosure shall be 

19 published in the Texas Register. 

20 (dl At least annually, or at such other period the panel may 

21 determine from time to time, the panel \/ill :identify and examine any 

22 new medical treatments and surgical procedures that have been 

23 developed since its last determinations, shall assign them to the 

24 proper list, and shall establish the degree of disclosure required 
, 

25 and the form in which the disclosure will be made. The panel will 

26 also examine such treatments and procedures for the purpose of 

27 revising lists previously published. Thesel determinations shall be 
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1 published in the Texas Register. 

2 Sec. 74.104. DUTY OF PHYSICIAN OR HEALTH CARE PROVIDER. 

3 Before a patient or a person authorized to consent for a patient 

4 . gives consent to any medical care or surgical procedure that 

5 appears on the disclosure panel's list reguiring disclosure, the 

6 physician or health care provider shall disclose to the patient or 

7 person authorized to consent for the patient the risks and hazards 

8 involved in that kind of care or procedure. A physician or health 

9 care provider shall be considered to have complied with the 

10 reguirements of this section if disclosure is made as provided in 

11 section 74.105. 

12 Sec. 74.105. MANNER OF DISCLOSURE. Consent to medical care 

13 that appears on the disclosure panel's list requiring disclosure 

14 shall be considered effective under this chapter if it is given in 

15 writing, signed by the patient or a person authorized to give the 

16 consent and by a competent witness, and if the written consent 

17 specifically states the risks and hazards that are involved in the 

18 medical care or surgical procedure in the form and to the degree 

19 required by the disclosure panel under Section 74.103. 

20 Sec. 74.106. EFFECT OF DISCLOSURE. (al In a suit against a 

21 physician or health care provider involving a health care liability 

22 claim that is based on the negligent failure of the physician or 
! 

23 health care provider to disclose or adequately disclose the risks 

24 and hazards involved in the medical care or surgical procedure 

25 rendered by the physician or health care prdvider: 
I 

26 (1) both disclosur e made as prbvided in Sect ion 74.104 

27 and failure to disclose based on inclusiori of any medical care or 
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1 surgical procedure on the panel's list for which disclosure is not 

2 required shall be admissible in evidence and shall create a 

3 rebuttable presumption that the reguirements of Sections 74.104 and 

4 74.105 have been complied with and this presumption shall be 

5 included in the charge to the jury; and 

6 (2) failure to disclose the risks and hazards involved 

7 in any medical care or surgical procedure reguired to be disclosed 

8 under Sections 74.104 and 74.105 shall be admissible in evidence 

9 and shall create a rebuttable presumption of a negligent failure to 

10 conform to the duty of disclosure set forth in Sections 74.104 and 

11 74.105, and this presumption shall be included in the charge to the 

12 jury; but failure to disclose may be found not to be negligent if 

13 there was an emergency or if for some other reason it was not 

14 medically feasible to make a disclosure of the kind that would 

15 otherwise have been negligence. 

16 (b) If medical care or surgical procedure is rendered with 

17 respect to which the disclosure panel has made no determination 

18 either way regarding a duty of disclosure, the physician or health 

19 care provider is under the duty otherwise imposed by law. 

20 Sec. 74.107. INFORMED CONSENT FOR HYSTERECTOMIES. (a) The 

21 disclosure panel shall develop and prepare written materials to 

22 inform a patient or person authorized to consent for a patient of 

23 the risks and hazards of a hysterectomy. 

24 (b) The materials shall be available in English, Spanish, 

25 and any other language
n 

the panel consiiders appropriate. The 

26 information must be presented in a manrler understandable to a 

27 layperson. 
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1 (c) The materials must include: 

2 (1) a notice that a decision made at any time to refuse 

3 to undergo a hysterectomy will not result in the withdrawal or 

4 withholding of any benefits provided by programs or projects 

5 receiving federal funds or otherwise affect the patient's right to 

6 future care or treatment; 

7 (2) the name of the person providing and explaining 

8 the materials; 

9 (3) a statement that the patient or person authorized 

10 to consent for the patient understands that the hysterectomy is 

11 permanent and nonreversible and that the patient will not be able to 

12 become pregnant or bear children if she undergoes a hysterectomy; 

13 (4) a statement that the patient has the right to seek 

14 a consultation from a second physician; 

15 (5) a statement that the patient or person authorized 

16 to consent for the patient has been informed that a hysterectomy is 

17 a removal of the uterus through an incision in the lower abdomen or 

18 vagina and that additional surgery may be necessary to remove or 

19 repair other organs, including an ovary, tube, appendix, bladder, 

20 rectum, or vagina; 

21 (6) a description of the risks and hazards involved in 

22 the per formance of the procedur e; and 

23 

24 

25 

26 

(7) a written statement to be signed by the patient or 

person authorized to consent for the patient indicating that the 

materials have been provided and exp1ained,to the patient or person 
, 

author ized to consent for the patient and tiat the patient or person 

27 authorized to consent for the patient understands the nature and 
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1 consequences of a hysterectomy. 

2 (d) The physician or health care provider shall obtain 

3 informed consent under this section and Section 74.104 from the 

4 patient or person authorized to consent for the patient before 

5 performing a hysterectomy unless the hysterectomy is performed in a 

6 life-threatening situation in which the physician determines 

7 obtaining informed consent is not reasonably possible. If 

8 obtaining informed consent is not reasonably possible, the 

9 physician or health care provider shall include in the patient's 

10 medical records a written statement signed by the physician 

11 certifying the nature of the emergency. 

12. (e) The disclosure panel may not prescribe materials under 

13 this section without first consulting with the Texas State Board of 

14 Medical Examiner s. 

15 [Sections 74.108-74.150 reserved for expansion] 

SUBCHAPTER O. EMERGENCY CARE 16 

17 Sec. 74.151. LIABILITY FOR EMERGENCY CARE. (a) A person 

18 who in good faith administers emergency care, including using an 

19 automated external defibrillator, [at the seeRe ef aR emer-seRey £l\~t 

20 net in a Hespital er etHer HealtH eare faeility er means ef medieal 

21 tranS13srt] is not liable in civil damages for an act performed 

22 during the emergency unless the ac" is wilfully or wantonly 

23 negligent. 

24 (b) This section does not apply to due administered: 

25 (1) for or in expectation ofl remuneration, provided 
, 

26 that being legally 
• • I • 

entJ.tled to receJ.ve remuneratJ.on for the 

27 emergency care rendered shall not determine whether or not the care 
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"1 was administered for or in anticipation of remuneration; or 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

(2) by a person who was at the scene of the emergency 

because he or a person he represents as an agent was soliciting 

business or seeking to perform a service for remuneration. 

[(e) If tae sseRe ef all. emer~eRey is in a hespital er etaer 

health sare fasility er lRoans sf mcElioal transport, a person Tllho in 

gaoEi faith aehainisters emer~enGy sare is not liaBle if! eivil 

dama~es fer an aet perfermed dBrin~ the emer~eney unless the aet is 

uilfylly or uantoFlly n€gli~eFlt, tlroyiEiod that this CUBsostioa dOGS 

net apply te eare administeredl 

[(1) BV a Borson \Jho rCC:H:11arlv aarainisters Garo in a 

hospital emer~onGy room ~nle66 GUG~ ~erGen is at the OGonG of the 

emer§,eney fer reasens ",aelly unrelated te tae perseR's \IerJ~ in 

aElmiRisterin~ health eare, er 

[(2) ay all. admit"Un§' er atteRdiR§, flhysieiaR ef the 

flatient er a treatiR§, physieiaR asseeiated By tae admittin~ er 

attenElin~ physieian ef the patient in questien. 

[(El) Fer I3Url3eSes ef :;;uBseetiens (B) (l) and (e) (1)>> a l3ereeR 

'ilse 'louie. oraiFlarily lroeeivQ er BO entitled to resoive a salary, 

fee i or other rCHNlRcratioFl for admiBioterifl'9 Gare l:lFlEier ouch 

cireumstanacs to tHo patieNt iF} l!l:lCctiOR shall Be EloeFfl:cd to 130 

aotifl'§f for or iN cl£fJ'eetatioFl of rCRH:lFloratieFl OT?OFl if tho fJerson 

'olaives er elests net te ehar~e er reseive remuneratien en the 

eesasien in ElUestieR.] 

(e) This section does not apply to 'a person whose negligent 

26 act or omission was a prOducing cause ofithe emergency for which 

27 care is being administered. 
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1 Sec. 74.152 [74.002]. UNLICENSED MEDICAL PERSONNEL. 

2 Persons not licensed or certified in the healing arts who in good 

3 faith administer emergency care as emergency medical service 

4 personnel are not liable in civil damages for an act performed in 

5 administering the care unless the act is wilfully or wantonly 

6 negligent. This section applies without regard to whether the care 

7 is provided for or in expectation of remuneration. 

8 Sec. 74.153. STANDARD OF PROOF IN CASES INVOLVING EMERGENCY 

9 MEDICAL CARE. In a suit involving a health care liability claim 

10 against a phYsician or health care provider for injury to or death 

11 of a patient arising out of the provision of emergency medical care 

12 in a hospital emergency department or obstetrical unit or in a 

13 surgical suite immediately following the evaluation or treatment of 

14 a patient in a hospital emergency department, the claimant br inging 

15 the suit may prove that the treatment or lack of treatment by the 

16 physician or health care provider departed from accepted standards 

17 of medical care or health care only if the claimant shows by a 
r 

18 preponderance of the evidence that the physician or health care 

19 provider, with. wilful and wanton negligence, deviated from the 

20 degree of care and skill that is reasonably expected of an 

21 ordinarily prudent physician or health care provider in the same or 

22 similar circumstances. 

23 

24 

25 

26 

27 

Sec. 74.154. JURY INSTRUCTIONS IN CASES INVOLVING EMERGENCY 
I 

MEDICAL CARE. (al In an action for damages, that involves a claim of 
I 

negligence arising from the provision of e6ergency medical care in 
! 

a hospital emergency department or obsitetrical unit or in a 

surgical suite immediately following the e~aluation or treatment of 
! 
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1 a patient in a hospital emergency department, the court shall 

2 .instruct the jury to consider, together with all other relevant 

3 matters: 

4 (1) whether the person providing care did or did not 

5 have the patient I s medical history or was able or unable to obtain a 

6 full medical history, including the knowledge of preexisting 

7 medical condit ions, allergies, and medications; 

8 (2) the presence or~_lack~_o_f~ a p~eexisting 

9 physician-patient relationship or health care provider-patient 

10 relationship; 

11 (3) the circumstances constituting the emergency; and 

12 (4) the circumstances surrounding the delivery of the 

13 emergency medical care. 

14 (b) The provisions of Subsection (a) do not apply to medical 

15 care or treatment: 

16 (1) that occurs after the patient is stabilized and is 

17 capable of receiving medical treatment as a nonemergency patient; 

18 (2) that is unrelated to the original medical 

19 emergency; or 

20 (3) that is related to an emergency caused in whole or 

21 in part by the negligence of the defendant. 

22 [Sections 74.155-74.200 reserved for expansion] 

23 SUBCHAPTER E. RES IPSA LOQUITUR 

24 

25 

26 

27 

Sec. 74.201. APPLICATION OF RES I~SA LOQUITUR. The common 
i 

law doctrine of res ipsa loquitur shall only apply to health care 

liability claims against health care prdviders or physicians in 

those cases to which it has been applied by the appellate courts of 
I 
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1 this state as of August 29, 1977. 

2 [Sections 74.202-74.250 reserved for expansion] 

3 

4 

SUBCHAPTER F. STATUTE OF LIMITATIONS 

Sec. 74.251. STATUTE OF LIMITATIONS ON HEALTH CARE 

5 LIABILITY CLAIMS. (al Notwithstanding any other law and subj ect to 

6 Subsection (bl, no health care liability claim may be commenced 

7 unless the action is filed within two years from the occurrence of 

8 the breach or tort or from the date the medical or health care 

9 treatment that is the subject of the claim or the hospitalization 

10 for which the claim is made is completed; provided that, minors 

11 under the age of 12 years shall have until their 14th birthday in 

12 which to file, or have filed on their behalf, the claim. Except as 

13 herein provided this section applies to all persons regardless of 

14 minority or other legal disability. 

15 (bl A claimant must bring a health care liability claim not 

16 later than 10 years after the date of the act or omission that gives 

17 rise to the claim. This subsection is intended as a statute of 

18 repose so that all claims must be brought within 10 years or they 

19 are time barred. 

20 [sections 74.252-74.300 reserved for expansion] 

21 SUBCHAPTER G. LIABILITY LIMITS 

22 Sec. 74.301. LIMITATION ON NONECONOMIC DAMAGES. (al In an 

23 action on a health care liability claim ,where final judgment is 

24 rendered against a physician or health care provider other than a 

25 health care institution, the limit of civil liability for 
i 

26 noneconomic damages of the health care provider other than a health 

27 care institution, inclusive of all person6 and entities for which 
! 
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1 vicarious liability theories may apply, shall be limited to an 

2 amount not to exceed $250,000 for each claimant, regardless of the 

3 number of defendant physicians or health care providers other than 

4 a health care institution against whom the claim is asserted or the 

5 number of separate causes of action on which the claim is based. 

6 (b) In an action on a health care liability claim where 

7 final judgment is rendered against a single health care 

8 institution, the limit of civil liability for noneconomic damages 

9 inclusive of all persons and entities for which vicar ious liability 

10 theories may apply, shall be limited to an amount not to exceed 

11 $250,000. 

12 (c) In an action on a health care liability claim where 

13 final judgment is rendered against more than one health care 

14 institution, the limit of civil liability for noneconomic damages 

15 for each health care institution, inclusive of all persons and 

16 entities for which vicarious liability theories may apply, shall be 

17 limited to an amount not to exceed $250,000 and the limit of civil 

18 liability for noneconomic damages for all health care institutions, 

19 inclusive of all persons and entities for which vicarious liability 

20 theories may apply, shall be limited to an amount not to exceed 

21 $500,000. 

22 

23 

Sec. 74.302. ALTERNATIVE LIMITATION ON NONECONOMIC 

DAMAGES. (a) In the event that Section 74.301 is stricken from 

24 this subchapter or is otherwise to any extent invalidated by a 

25 method other than through legislative meads, the following, subject 
I 

26 to the provisions of this section, shall b~come effective: 

27 (1) In an action on a health care liability claim where 

I 
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1 final judgment is rendered against a physician or health care 

2 provider other than a health care institution, the limit of civil 

3 liability for noneconomic damages of the health care provider other 

4 than a health care institution, inclusive of all persons and 

5 entities for which vicarious liability theories may apply, shall be 

6 limited to an amount not to exceed $250,000 for each claimant, 

7 regardless of the number of defendant physicians or health care 

8 providers other than a health care institution against whom the 

9 claim is asserted or the number of separate causes of action on 

10 which the claim is based. 

11 (2) In an action on a health care liability claim where 

12 final judgment is rendered against a single health care 

13 institution, the limit of civil liability for noneconomic damages 

14 inclusive of all persons and entities for which vicarious liability 

15 theories may apply, shall be limited to an amount not to exceed 

16 $250,000. 

17 (3) In an action on a health care liability claim where 

18 final judgment is rendered against more than one health care 

19 institution, the limit of civil liability for noneconomic damages 

20 for each health care institution, inclusive of all persons and 

entities for which vicarious liability theories may apply, shall be 21 

22 

23 

24 

25 

26 

27 

limited to an amount not to exceed $250,000 and the limit of civil 

liability for noneconomic damages for all health care institutions, 

inclusive of all persons and entities for wiIich vicarious liability 

theories may apply, shall be limited to an amount not to exceed 

$500,000. 

(b) Effective before September 1, 12005, Subsection (a) of 
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1 this section applies to any physician or health care provider that 

2 provides evidence of financial responsibility in the following 

3 amounts in effect for any act or omission to which this subchapter 

4 applies: 

5 (1) at least $100,000 for each health care liability 

6 claim and at least $300,000 in aggregate for all health care 

7 liability claims occurring in an insurance policy year, calendar 

8 year, or fiscal year for a physiCian participating in an approved 

9 residency program; 

10 (2) at least $200,000 for each health care liability 

11 claim and at least $600,000 in aggregate for all health care 

12 liability claims occurring in an insurance policy year, calendar 

13 year, or fiscal year for a physician or health care provider, other 

14 than a hospital; and 

15 (3) at least $500,000 for each health care liability 

16 claim and at least $1.5 million in aggregate for all health care 

17 liability claims occurring in an insurance policy year, calendar 

18 year, or fiscal year for a hospital. 

19 (c) Effective September 1, 2005, Subsection (a) of this 

20 section applies to any physician or health care provider that 

21 provides evidence of financial responsibility in the following 

22 amounts in effect for any act or omission to which this subchapter 

23 applies: 

24 (1) at least $100,000 for each health care liability 
! 

25 claim and at least $300,000 in aggregate for all health care 
, 

26 liability claims occurring in an insuranCe policy year, calendar 

27 year, or fiscal year for a physician participating in an approved 
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1 residency program; 

2 (2) at least $300,000 for each health care liability 

3 claim and at least $900,000 in aggregate for all health care 

4 liability claims occurring in an insurance policy year, calendar 

5 year, or fiscal year for a physician or health care provider, other 

6 than a hospital; and 

7 (3) at least $750,000 for each health care liability 

8 claim and at least $2.25 million in aggregate for all health care 

9 liability claims occurring in an insurance policy year, calendar 

10 year, or fiscal year for a hospital. 

11 (dl Effective September 1, 2007, Subsection (al of this 

12 section applies to any physician or health care provider that 

13 provides evidence of financial responsibility in the following 

14 amounts in effect for any act or omission to which this subchapter 

15 

16 

applies: 

(1) at least $100,000 for each health care liability 

17 claim and at least $300,000 in aggregate for all health care 

18 liability claims occurring in an insurance policy year, calendar 

19 year, or fiscal year for a physician participating in an approved 

20 residency program; 

21 (2) at least $500,000 for each health care liability 

22 claim and at least $1 million in aggregate for all health care 

23 liability claims occurring in an insurance policy year, calendar 

24 year, or fiscal year for a physician or hea!lth care provider, other 

25 than a hospital; and 

26 (3) at least $1 million for each health care liability 

27 claim and at least $3 million in aggregaite for all health care 
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1 liability claims occurring in an insurance policy year, calendar 

2 year, or fiscal year for a hospital. 

3 (e) Evidence of financial responsibility may be established 

4 at the time of judgment by providing proof of: 

5 (1) the purchase of a contract of insurance or other 

6 plan of insurance authorized by this state or federal law or 

7 regulation; 

8 (2) the purchase of coverage from a trust organized 

9 and operating under Article 2l.49-4, Insurance Code; 

10 (3) the purchase of coverage or another plan of 

11 insurance provided by or through a risk retention group or 

12 purchasing group authorized under applicable laws of this state or 

13 under the Product Liability Risk Retention Act of 1981 (15 u.s.c. 

14 Section 3901 et seq.), as amended, or the Liability Risk Retention 

15 Act of 1986 (15 U.S.C. Section 3901 et seq.), as amended, or any 

16 other contract. or arrangement for transferring and distributing 

17 risk relating to legal liability for damages, including cost or 

18 defense, legal costs, fees, and other claims expenses; or 

19 (4) the maintenance of financial reserves in or an 

20 irrevocable letter of credit from a federally insured financial 

21 institution that has its main office or a branch office in this 

22 state. 

23 

24 

25 

26 

27 

Sec. 74.303. LIMITATION ON DAMAGES. (a) In a wrongful 

death or survival action on a health care liability claim where 

final judgment is rendered against a p,hysician or ,health care 

provider, the limit of civil liability fdr all damages, including 

exemplary damages, shall be limited to ian amount not to exceed 
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1 $500,000 for each claimant, regardless of the number of defendant 

2 physicians or health care providers against whom the claim is 

3 asserted or the number of separate causes of action on which the 

4 claim is based. 

5 (b) When there is an increase or decrease in the consumer 

6 price index with respect to the amount of that index on August 29, 

7 1977, the liability limit prescribed in Subsection (a) shall be 

8 increased or decreased, as applicable, by a sum equal to the amount 

9 of such limit multiplied by the percentage increase or decrease in 

10 the consumer price index, as published by the Bureau of Labor 

11 Statistics of the United States Department of Labor, that measures 

12 the average changes in prices of goods and services purchased by 

13 urban wage earners and clerical workers' families and single 

14 workers living alone (CPI-W: Seasonally Adjusted U.S. City Average 

15 - All Items) ! between August 29, 1977, and the time at which damages 

16 subject to such limits are awarded by final judgment or settlement. 

17 (c) Subsection (a) does not apply to the amount of damages 

18 awarded on a health care liability claim for the expenses of 

19 necessary medical, hospital, and custodial care received before 

20 judgment or required in the future for treatment of the injury. 

21 (d) The liability of any insurer under the common law theory 

22 of recovery commonly known in Texas as the "Stowers Doctrine" shall 

23 not exceed the liability of the insured. 

24 (e) In any action on a health care liability claim that is 

25 tried by a jury in any court in this state, the following shall be 
, 

26 included in the court's written instructions to the jurors: 

27 ( 1) "Do not consider, _di_1lcussi, nor speculate whether 
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1 or not liability, if any, on the part of any party is or is not 

2 subj ect to any limit under applicable law." 

3 (2) "A finding of negligence may not be based sole lyon 

4 evidence of a bad result to the claimant in question, but a bad 

5 result may be considered by you, along with other evidence, in 

6 determining the issue of negligence. You are the sole judges of the 

7 weight, if any, to be given to this kind of evidence." 

8 [Sections 74.304-74.350 reserved for expansion] 

9 SUBCHAPTER H. PROCEDURAL PROVISIONS 

10 Sec. 74.351. EXPERT REPORT. (a) In a health care liability 

11 claim, a claimant shall, not later than the l20th day after the date 

12 the claim was filed, serve on each party or the party's attorney one 

13 or more expert reports, with a curriculum vitae of each expert 

14 listed in the report for each physician or health care provider 

15 against whom a liability claim is asserted. The date for serving 

16 the report may be extended by written agreement of the affected 

17 parties. Each defendant physician or health care provider whose 

18 conduct is implicated in a report must file and serve any objection 

19 to the sufficiency of the report not later than the 21st day after 

20 the date it was served, failing which all o?iections are waived. 

21 (b) If I as toa defendant physician or health care provider, 

22 an expert report has not been served within the period specified by 

23 Subsection (a), the court, on the motion of the affected physician 

24 or health care provider, shall, subject toi Subsection (c), enter an 

25 order that: 
, 

26 (1) awards to the affected Physician or health care 

27 provider reasonable attorney's fees and costs of court incurred by 
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1 the physician or health care provider; and 

2 (2) dismisses the claim with respect to the physician 

3 or health care provider, with prejudice to the refiling of the 

4 claim. 

5 (c) If an expert report has not been served within the 

6 period specified by Subsection (a) because elements of the report 

7 are found deficient, the court may grant one 30-day extension to the 

8 claimant in order to cure the deficiency. If the claimant does not 

9 receive notice of the court's ruling granting the extension until 

10 after the l20-day deadline has passed, then the 30-day extension 

11 shall run from the date the plaintiff first received the notice. 

12 [Subsections (d)-(h) reserved] 

13 (i) Notwithstanding any other provision of this section, a 

14 claimant may satisfy any requirement of this section for serving an 

15 expert report by serving reports of separate experts regarding 

16 different physicians or health care providers or regarding 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

different issues arising from the conduct of a physician or health 

care provider, such as issues of liability and causation. Nothing 

in this section shall be construed to mean that a single expert must 

address all liability and causation issues with respect to all 

physicians or health care providers or with respect to both 

liability and causation issues for a physician or health care 

provider. , 

(j) Nothing in this section shall Je construed to reguire 

the serving of an expert report regarding ~ny issue other than an 

issue relating to liability or causation. 

(k) Subject to Subsection (t), an expert report served under 
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1 this sect ion: 

2 (1) is not admissible in evidence by any party; 

3 (2) shall not be used in a deposition, trial, or other 

4 proceeding; and 

5 (3) shall not be referred to by any party during the 

6 course of the action for any purpose. 

7 (1) A court shall grant a motion challenging the adeguacy of 

8 an expert report only if it appears to the court, after hearing, 

9 that the report does not represent an objective good faith effort to 

10 comply with the definition of an expert report in subsection 

11 (r) (6). 

12 [Subsections (m) - (q) reserved) 

13 

14 

(r) In this section: 

(1) "Affected parties" means the claimant and the 

15 physician or health care provider who are directly affected by an 

16 act or agreement required or permitted by this section and does not 

17 include other parties to an action who are not directly affected by 

18 that particular act or agreement. 

19 

20 

21 

(2) "Claim" means a health care liability claim. 

[(3) reserved) 

(4) "Defendant" means a physician or health care 

22 provider against whom a health care liability claim is asserted. 

23 The term includes a third-party defendant, cross-defendant, or 

24 counterdefendant. 

25 (5) "Expert" means: 

26 (A) with respect to al person giving opinion 

27 testimony regarding whether a physiciani departed from accepted 
I 
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1 standards of medical care, an expert qualified to testify under the 

2 reguirements of Section 74.401; 

3 (B) with respect to a person giving opinion 

4 testimony regarding whether a health care provider departed from 

5 accepted standards of health care, an expert qualified to testify 

6 under the requirements of Section 74.402; 

7 (e) with respect to a person giving opinion 

8 testimony about the causal relationship between the injury, harm, 

9 or damages claimed and the alleged departure from the applicable 

10 standard of care in any health care liability claim, a physician who 

11 is otherwise qualified to render opinions on such causal 

12 relationship under the Texas Rules of Evidence; 

13 (D) with respect to a person giving opinion 

14 testimony about the causal relationship between the injury, harm, 

15 or damages claimed and the alleged departure from the applicable 

16 standard of care for a dentist, a dentist or physician who is 

17 otherwise qualified to render opinions on such causal relationship 

18 under the Texas Rules of Evidence; or 

19 (E) with respect to a person giving opinion 

20 testimony about the causal relationship between the injury, harm, 

21 or damages claimed and the alleged departure from the applicable 

22 standard of care for a podiatr ist, a podiatr ist or physician who is 

23 otherwise qualified to render opinions on such causal relationship 

24 under the Texas Rules of Evidence. 

25 (6 ) "Exper~ report" means a' wr i tten report by an 

26 expert that provides a fair summary of the expert's opinions as of 

27 the date of the report regarding applicable standards of care, the 
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1 manner in which the care rendered by the physician or health care 

2 provider failed to meet the standards, and the causal relationship 

3 between that failure and the injury, harm, or damages claimed. 

4 (s) Until a claimant has served the expert report and 

5 curriculum vitae as required by Subsection (a), all discovery in a 

6 health care liability claim is stayed except for the acquisition by 

7 the claimant of information, including medical or hospital records 

8 or other documents or tangible things, related to the patient's 

9 health care through: 

10 (1) written discovery as defined in Rule 192.7, Texas 

11 Rules of civil Procedure; 

12 (2) depositions on written questions under Rule 200, 

l3 Texas Rules of Civil Procedure; and 

14 (3) discovery from nonparties under Rule 205, Texas 

15 Rules of civil Procedure. 

16 (t) If an expert report is used by the claimant in the course 

17 of the action for any purpose other than to meet the service 

18 requirement of Subsection (a), the restrictions imposed by 

19 Subsection (k) on use of the expert report by any party are waived. 

20 (u) Notwithstanding any other provision of this section, 

21 after a claim is filed all claimants, collectively, may take not 

22 more than two depositions before the expert report is served as 

23 required by Subsection (a). 

24 Sec. 74.352. DISCOVERY PROCEDURES._ (a) In every health 

25 care liability claim the plaintiff shall .within 45 days after the 
I 

26 date of filing of the original petition serve on the defendant's 

27 attorney or, if no attorney has appeared for the defendant, on the 
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1 defendant full and complete answers to the appropriate standard set 

2 of interrogatories and full and complete responses to the 

3 appropriate standard set of requests for production of documents 

4 and things promulgated by the Health Care Liability Discovery 

5 Panel. 

6 (b) Every physician or health care provider who is a 

7 defendant in a health care liability claim shall within 45 days 

8 after the date on which an answer to the petition was due serve on 

9 the plaintiff's attorney or, if the plaintiff is not represented by 

10 an attorney, on the plaintiff full and complete answers to the 

11 appropriate standard set of interrogatories and complete responses 

12 to the standard set of requests for production of documents and 

13 things promulgated by the Health Care Liability Discovery Panel. 

14 (c) Except on motion and for good cause shown, no objection 

15 may be asserted regarding any standard interrogatory or request for 

16 production of documents and things, but no response shall be 

17 required where a particular interrogatory or request is clearly 

18 inapplicable under the circumstances of the case. 

19 (d) Failure to file full and complete answers and responses 

20 to standard interrogatories and requests for production of 

21 documents and things in accordance with Subsections (al and (bl or 

22 the making of a groundless objection under Subsection (cl shall be 

23 grounds for sanctions by the court in accordance with the Texas 

24 Rules of Civil Procedure on motion of any Pil-rty. 
! 

25 (el The time limits imposed under Subsections (a) and (b) 

26 may be extended by the court on the motion of a responding party for 

27 good cause shown and shall be extended if agreed in writing between 
! 
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1 the responding party and all opposing parties. In no event shall an 

2 extension be for a period of more than an additional 30 days. 

3 (f) If a party is added by an amended pleading, 

4 intervention, or otherwise, the new party shall file full and 

5 complete answers to the appropriate standard set of interrogatories 

6 and full and complete responses to the standard set of requests for 

7 production of documents and things no later than 45 days after the 

8 date of filing of the pleading by which the party first appeared in 

9 the action. 

10 (g) If information or documents required to provide full and 

11 complete answers and responses as required by this section are not 

12 in the possession of the responding party or attorney when the 

13 answers or responses are filed, the party shall supplement the 

14 answers and responses in accordance with the Texas Rules of Civil 

15 Procedure. 

16 (h) Nothing in this section shall preclude any party from 

17 taking additional non-duplicative discovery of any other party. 

18 The standard sets of interrogatories provided for in this section 

19 shall not constitute, as to each plaintiff and each physician or 

20 health care provider who is a defendant, the first of the two sets 

21 of interrogatories permitted under the Texas Rules of Civil 

22 Procedure. 

23 [Sections 74.353-74.400 reserved for expansion) 

24 SUBCHAPTER I. EXPERT WITNESSES 

25 Sec. 74.401. QUALIFICATIONS OF EXPERT WITNESS IN SUIT 
I 

26 AGAINST PHYSICIAN. (a) In a suit involving a health care liability 

27 claim against a physician for injury to or death of a patient, a 
I 
, 
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1 person may qualify as an expert witness on the issue of whether the 

2 physician departed from accepted standards of medical care only if 

3 the person is a physician who: 

4 ( 1) is practicing medicine at the time such testimony 

5 is given or was practicing medicine at the time the claim arose; 

6 (2) has knowledge of accepted standards of medical 

7 care for the diagnosis, care, or treatment of the illness, injury, 

8 or condition involved in the claim; and 

9 (3) is qualified on the basis of training or 

10 experience to offer an expert opinion regarding those accepted 

11 standards of medical care. 

12 (b) For the purpose of this section, "practicing medicine" 

13 or "medical practice" includes, but is not limited to, training 

14 residents or students at an accredited school of medicine or 

15 osteopathy or serving as a consulting physician to other physicians 

16 who provide direct patient care, upon the request of such other 

17 physicians. 

18 (c) In determining whether a witness is qualified on the 

19 basis of training or experience, the court shall consider whether, 

20 at the time the claim arose or at the time the testimony is given, 

21 the witness: 

22 (1) is board certified or has other substantial 

23 training or experience in an area of medical practice relevant to 

24 the claim; and 

25 (2) is actively practicing ; medicine in rendering 
! 

26 medical care services relevant to the claim. 

27 (d) The court shall apply the icriteria specified in 
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1 Subsections (al, (bl, and (cl in determining whether an expert is 

2 qualified to offer expert testimony on the issue of whether the 

3 physician departed from accepted standards of medical care, but may 

4 depart from those criteria if, under the circumstances, the court 

5 determines that there is a good reason to admit the expert's 

6 testimony. The court shall state on the record the reason for 

7 admitting the testimony if the court departs from the criteria. 

8 (e) A pretrial objection to the qualifications of a witness 

9 under this section must be made not later than the later of the 21st 

10 day after the date the objecting party receives a copy of the 

11 witness's curriculum vitae or the 21st day after the date of the 

12 witness's deposition. If circumstances arise after the date on 

13 which the obj ection must be made that could not have been reasonably 

14 anticipated by a party before that date and that the party believes 

15 in good faith provide a basis for an objection to a witness's 

16 qualifications, and if an objection was not made previously, this 

17 SUbsection does not prevent the party from making an objection as 

i8 soon as practicable under the circumstances. The court shall 

19 conduct a hearing to determine whether the witness is qualified as 

20 soon as practicable after the filing of an objection and, if 

21 possible, befor e tr ial. If the obj ecting party is unable to obj ect 

22 in time for the hearing to be conducted before the trial, the 

23 hearing shall be conducted outside the presence of the jury. This 

24 subsection does not prevent a party from examining or 

25 cross-examining a witness at tr iali about the witness's 

26 qualifications. 

27 (f) This section does not prevent a physician who is a 

I 
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1 defendant from qualifying as an expert. 

2 (g) In this subchapter, "physician" means a person who lS: 

3 (1) licensed to practice medicine in one or more 

4 states in the United States; or 

5 (2) a graduate of a medical school accredited by the 

6 Liaison committee on Medical Education or the American Osteopathic 

7 Association only if testifying as a defendant and that testimony 

8 relates to that defendant's standard of care, the alleged departure 

9 from that standard of care, or the causal relationship between the 

10 alleged departure from that standard of care and the injury, harm, 

11 or damages claimed. 

12 Sec. 74.402. QUALIFICATIONS OF EXPERT WITNESS IN SUIT 

13 AGAINST HEALTH CARE PROVIDER.· (a) For purposes of this section, 

14 "practicing health care" includes: 

15 (1) training health care providers in the same field 

16 as the defendant health care provider at an accredited educational 

17 institution; or 

18 (2) serving as a consulting health care provider and 

19 being licensed, certified, or registered in the same field as the 

20 defendant health care provider. 

21 (b) In a suit involving a health care liability claim 

22 against a health care provider, a person may qualify as an expert 

23 witness on the issue of whether the health care provider departed 

24 from accepted standards of care only if the person: 

25 (1) is practicing health carel in a field of practice 

26 that involves the same type of care or tre~tment as that delivered 

27 by the defendant health care provider, if the defendant health care 
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1 provider is an individual, at the time the testimony is given or was 

2 practicing that type of health care at the time the claim arose; 

3 (2) has knowledge of accepted standards of care for 

4 health care providers for the diagnosis, care, or treatment of the 

5 illness, injury, or condition involved in the claim; and 

6 (3) is qualified on the basis of training or 

7 experience to offer an expert opinion regarding those accepted 

8 standards of health care. 

9 (c) In determining whether a witness is qualified on the 

10 basis of training or experience, the court shall consider whether, 

11 at the time the claim arose or at the time the testimony is given, 

12 the witness: 

13 (1) is certified by a licensing agency of one or more 

14 states of the United States or a national professional certifying 

15 agency, or has other substantial training or experience, in the 

16 area of health care relevant to the claim; and 

17 (2) is actively practicing health care in rendering 

18 health care services relevant to the claim. 

19 (d) The court shall apply the criteria specified in 

20 Subsections (al, (b), and (c) in determining whether an expert is 

21 qualified to offer expert testimony on the issue of whether the 

22 defendant health care provider departed from accepted standards of 

23 health care but may depart from those criteria if, under the 

24 circumstances, the court determines that! there is good reason to 

25 admit the expert's testimony. The court shall state on the record 
I 

26 the reason for admitting the testimony if the court departs from the 

27 criteria. 
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(e) This section does not prevent a health care provider who 

2 is a defendant, or an employee of the defendant health care 

3 provider, from qualifying as an expert. 

4 (f) A pretrial objection to the qualifications of a witness 

5 under this section must be made not later than the later of the 21st 

6 day after the date the objecting party receives a copy of the 

7 witness's curriculum vitae or the 21st day after the date of the 

8 witness's deposition. If circumstances arise after the date on 

9 which the objection must be made that could not have been reasonably 

10 anticipated by a party before that date and that the party believes 

11 in good faith provide a basis for an objection to a witness's 

12 qualifications, and if an objection was not made previously, this 

13 subsection does not prevent the party from making an objection as 

14 soon as practicable under the circumstances. The court shall 

15 conduct a hearing to determine whether the witness is qualified as 

16 soon as practicable after the filing of an objection and, if 

17 possible, before trial. If the objecting party is unable to object 

18 in time for the hearing to be conducted before the trial, the 

19 hearing shall be conducted outside the presence of the jury. This 

20 

21 

subsection does 

cross-examining a 

not prevent a party from _~J(amin_i_ng or 

witness at trial 
, 

i about the witness's 

22 qualifications. 

23 Sec. 74.403. QUALIFICATIONS OF EXPERT WITNESS ON CAUSATION 

24 IN HEALTH CARE LIABILITY CLAIM. (a) Except as provided by 

25 Subsections (b) and (c), in a suit involving:a health care liability 

26 claim against a physician or health care provider, a person may 

27 qualify as an expert witness on the issue of ~he causal relationship 
I 
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1 between the alleged departure from accepted standards of care and 

2 the injury, harm, or damages claimed only if the person is a 

3 physician and is otherwise qualified to render opinions on that 

.4 causal relationship under the Texas Rules of Evidence. 

5 (b) In a suit involving a health care liability claim 

6 against a dentist, a person may qualify as an expert witness on the 

7 issue of the causal relationship between the alleged departure from 

8 accepted standards of care and the injury, harm, or damages claimed 

9 if the person is a dentist or physician and is otherwise gualified 

10 to render opinions on that causal relationship under the Texas 

11 Rules of Evidence. 

12 (c) In a suit involving a health care liability claim 

13 against a podiatrist, a person may qualify as an expert witness on 

14 the issue of the causal relationship between the alleged departure 

15 from accepted standards of care and the injury, harm, or damages 

16 claimed if the person is a podiatrist or physician and is otherwise 

17 qualified to render opinions on that causal relationship under the 

18 Texas Rules of Evidence. 

19 (d) A pretrial objection to the qualifications of a witness 

20 under this section must be made not later than the later of the 21st 

21 day after the date the objecting party receives a copy of the 

22 witness's curriculum vitae or the 21st day after the date of the 

23 witness's deposition. If circumstances arise after the date on 

24 which the obj ection must be made that could not have been reasonably 

25 anticipated by a party before that date an~ that the party believes 

26 in good faith provide a basis for an objection to a witness's 

27 qualifications, and if an objection was not made previously, this 
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1 subsection does not prevent the party from making an objection as 

2 soon as pr act icable under the cir cumstances. The court shall 

3 conduct a hearing to determine whether the witness is qualified as 

4 soon as practicable after the filing of an objection and, if 

5 possible, before trial. If the objecting party is unable to object 

6 in time for the hearing to be conducted before the trial, the 

7 hearing shall be conducted outside the presence of the jury. This 

8 subsection does not prevent a party from examining or 

9 cross-examining a witness at trial about the witness's 

10 qualifications. 

11 [Sections 74.404-74.450 reserved for expansion] 

12 SUBCHAPTER J. ARBITRATION AGREEMENTS 

13 Sec. 74.451. ARBITRATION AGREEMENTS. (a l No physician, 

14 professional association of physicians, or other health care 

15 provider shall request or require a patient or prospective patient 

16 to execute an agreement to arbitrate a health care liability claim 

17 unless the form of agreement delivered to the patient contains a 

18 written notice in 10-point boldface type clearly and conspicuously 

19 stating: 

20 UNDER TEXAS LAW, THIS AGREEMENT IS INVALID AND OF NO LEGAL EFFECT 

21 UNLESS IT IS ALSO SIGNED BY AN ATTORNEY OF YOUR OWN CHOOSING. THIS 

22 AGREEMENT CONTAINS A WAIVER OF IMPORTANT LEGAL RIGHTS, INCLUDING 

23 YOUR RIGHT TO A JURY. YOU SHOULD NOT SIGN i, THIS AGREEMENT WITHOUT 

24 FIRST CONSULTING WITH AN ATTORNEY. 

25 (bl A violation of this section by a physician or 

26 professional association of physicians con~titutes a violation of 

27 Subtitle B, Title 3, Occupations Code, and shall be subject to the 
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1 enforcement provisions and sanctions contained in that subtitle. 

2 (c) A violation of this section by a health care provider 

3 other than a physician shall constitute a false, misleading, or 

4 deceptive act or practice in the conduct of trade or commerce within 

5 the meanin~ of ~ect:ion lI.46 of the Deceptive Trade 

6 Practices-Consumer Protection Act (Subchapter E, Chapter 17, 

7 Business & Commerce Code), and shall be subiect to an enforcement 

8 action by the consumer protection division under that act and 

9 subject to the penalties and remedies contained in Section 17.47, 

10 Business & Commerce Code, notwithstanding Section 74.004 or any 

11 other law. 

12 (d) Notwithstanding any other provision of this section, a 

13 person who is found to be in violation of this section for the first 

14 time shall be subject only to injunctive relief or other 

15 appropriate order requiring the person to cease and desist from 

16 such violation, and not to any other penalty or sanction. 

17 [Sections 74.452-74.500 reserved for expansion] 

18 SUBCHAPTER K. PAYMENT FOR FUTURE LOSSES 

19 Sec. 74.501. DEFINITIONS. In this subchapter: 

20 (1) "Future damages" means damages that are incurred 

21 after the date of judgment for: 

22 (A) medical, health care, or custodial care 

23 services; 

24 (B) physical pain ~nd mental anguish, 

25 disfigurement, or physical impairment; 
i 

26 (C) loss of 

27 society; or 
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1 (D) loss of earnings. 

2 (2) "Future loss of earnings" means the fo llowing 

3 losses incurred after the date of the judgment: 

4 (A) loss of income, wages, or earning capacity 

5 and other pecuniary losses; and 

6 (B) loss of inheritance. 

7 (3) "Periodic payments" means the payment of money or 

8 its equivalent to the recipient of future damages at defined 

9 intervals. 

10 Sec. 74.502. SCOPE OF SUBCHAPTER. This subchapter applies 

11 only to an action on a health care liability claim against a 

12 physician or health care provider in which the present value of the 

13 award of future damages, as determined by the court, equals or 

14 exceeds $100,000. 

15 Sec. 74.503. COURT ORDER FOR PERIODIC PAYMENTS. (al At the 

16 request of a defendant physician or health care provider or 

17 claimant, the court shall order that medical, health care, or 

18 custodial services awarded in a health care liability claim be paid 

19 in whole or in part in periodic payments rather than by a lump-sum 

20 payment. 

21 (b) At the request of a defen~ant physician or health care 

22 provider or claimant, the court may order that future damages other 

23 than medical, health care, or custodial services awarded in a 

24 health care liability claim be paid in whole or in part in periodic 

25 payments rather than by a lump sum payment. 

26 

27 

(c) The court shall make a specific finding of the dollar 

amount of periodic payments that will compensate the claimant for 
! 
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1 the future damages. 

2 (d) The court shall specify in its judgment ordering the 

3 payment of future damaqes by per iodic payments the: 

4 (1) recipient of the payments; 

5 

6 

7 

(2) dollar amount of the payments; 

(3) interval between payments; and 

(4) number of payments or the period of time over which 

8 payments must be made. 

9 Sec. 74.504. RELEASE. The entry of an order for the payment 

10 of future damages by per iodic payments constitutes a release of the 

11 health care liability claim filed by the claimant. 

12 Sec. 74.505. FINANCIAL RESPONSIBILITY. (a) As a condition 

13 to author izing per iodic payments of future damages, the court shall 

14 require a defendant who is not adequately insured to provide 

15 evidence of financial responsibility in an amount adequate to 

16 assure full payment of damages awarded by the judgment. 

17 (b) The judgment must provide for payments to be funded by: 

18 (1) an annuity contract issued by a company licensed 

19 to do business as an insurance company, including an assignment 

20 within the meaning of Section 130, Internal Revenue Code of 1986, as 

21 amended; 

22 

23 

(2) an obligation of the United States; 

(3) applicable and collectible liability insurance 

24 from one or more gualified insurers; or 

25 (4) any other satisfactory form of funding approved by 

26 the court. 

27 (c) On termination of periodic pavrents of future damages, 
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8 
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the court shall order the return of the security, or as much as 

remains, to the defendant. 

Sec. 74.506. DEATH OF RECIPIENT. (a) On the death of the 

recipient, money damages awarded for loss of future earnings 

continue to be paid to the estate of the recipient of the award 

without reduction. 

(b) Periodic payments, other than future loss of earnings, 

terminate on the death of the recipient. 

(c) If the recipient of periodic payments dies before all 

10 payments required by the judgment are paid, the court may modify the 

11 judgment to award and apportion the unpaid damages for future loss 

12 of earnings in an appropr iate manner. 

13 (d) Following the satisfaction or termination of any 

14 obligations specified in the judgment for periodic payments, any 

15 obligation of the defendant physician or health care provider to 

16 make further payments ends and any security given reverts to the 

17 defendant. 

18 Sec. 74.507. AWARD OF ATTORNEY'S FEES. For purposes of 

19. computing the award of attorney's fees when the claimant is awarded 

20 a recovery that will be paid in per iodic payments, the court shall: 

21 (1) place a total value on the payments based on the 

22 claimant's projected life expectancy; and 

23 

24 

25 

26 

27 

(2) reduce the amount in subdivision (1) to present 

value. 

SECTION 10.02. Section 84.003(1),1 civil Practice 

Remedies Code, is amended to read as follows: 

(1) "Charitable organization" means: 
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1 (A) any organization exempt from federal income 

2 tax under section 501(a) of the Internal Revenue Code of 1986 by 

3 being listed as an exempt organization in Section 501 (c) (3) or 

4 501(c)(4) of the code, if it is a nonprofit corporation, 

5 foundation, community chest, or fund organized and operated 

6 exclusively for charitable, religious, prevention of cruelty to 

7 children or animals, youth sports and youth recreational, 

8 neighborhood crime prevention or patrol, fire protection or 

9 prevention, emergency medical or hazardous material response 

10 services, or educational purposes, including [el[Qhlaing] private 

11 primary or secondary schools if accredited by a member association 

12 of the Texas Private School Accreditation Commission but excluding 

13 fraternities, sororities, and secret societies, [alumni 

14 acsssiatisns aHd relate~ sa sam~U6 9r~aaiaati9H61] or is organized 

15 and operated exclusively for the promotion of social welfare by 

16 being primarily engaged in promoting the common good and general 

17 welfare of the people in a community; 

18 (B) any bona fide charitable, religious, 

19 prevention of cruelty to children or animals, youth sports and 

20 youth recreational, neighborhood crime prevention or patrol, or 

21 educational organization, excluding fraternities, sororities, and 

22 secret societies [alumni asseeiatiens ana relatea en eampue 

23 erganiaatiens], or other organization organized and operated 

24 exclusively for the promotion of social welfare by being primarily 

25 engaged in promoting the common good and, general welfare of the 

26 people in a community, and that: 

27 (il is organized and operated exclusively 

78R19422 T 88 



H.B. No.4 

1 for one or more of the above purposes; 

2 (ii) does not engage in activities which in 

3 themselves are not in furtherance of the purpose or purposes; 

4 (iii) does not directly or indirectly 

5 participate or intervene in any political campaign on behalf of or 

6 in opposition to any candidate for public office; 

7 (iv) dedicates its assets to achieving the 

8 stated purpose or purposes of the organization; 

9 (v) does not allow any part of its net 

10 assets on dissolution of the organization to inure to the benefit of 

11 any group, shareholder, or individual; and 

12 (vi) normally receives more than one-third 

13 of its support in any year from private or public gifts, grants, 

14 contributions, or membership fees; 

15 (C) a homeowners association as defined by 

16 Section 528(c) of the Internal Revenue Code of 1986 or which is 

17 exempt from federal income tax under Section 501(a) of the Internal 

18 Revenue Code of 1986 by being listed as an exempt organization in 

19 Section 501(c) (4) of the code; or 

20 (D) a volunteer center, as that term is defined 

21 by Section 411.126, Government Code. 

22 SECTION 10.03. Section 84.003, civil Practice and Remedies 

23 Code, is amended by adding Subdivision (6) to read as follows: 

24 ( 6) "Hospital system" means a Jystem of hospitals and 

25 other health care providers located in this "tate that are under the 

26 common governance or control of a corporate parent. 

27 SECTION 10.04. Section 84.003, Civi] Practice and Remedies , 
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1 Code, is amended by adding Subdivision (7) to read as follows: 

2 (7) "Person responsible for the patient" means: 

3 

4 

5 

6 

7 

or guardian; 

(A) the patient's parent, managing conservator, 

(B) the pat ient 's gr andpar ent ; 

(C) the patient's adult brother or sister; 

(D) another adult who has actual care, control, 

8 and possession of the patient and has written authorization to 

9 consent for the patient from the parent, managing conservator, or 

10 guardian of the patient; 

11 (E) an educational institution in which the 

12 patient is enrolled that has written authorization to consent for 

13 the patient from the parent, managing conservator, or guardian of 

14 the patient; or 

15 (F) any other person with legal responsibility 

16 for the care of the patient. 

17 SECTION 10.05. Section 84.004, Civil Practice and Remedies 

18 Code, is amended by adding Subsection (f) to read as follows: 

19 (f) Subsection (c) applies even if: 

20 (1) the patient is incapacitated due to illness or 

21 injury and cannot sign the acknowledgment statement required by 

22 that subsection; or 

23 (2) the patient is a minor or is otherwise legally 

24 incompetent and the person responsible for the patient is not 

25 reasonably available to sign the acknowledgment statement required 

26 by that subsection. 

27 SECTION 10.06. Chapter 84, Civil· Practice and Remedies 
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1 Code, is amended by adding section 84.0065 to read as follows: 

2 Sec. 84.0065. ORGANIZATION LIABILITY OF HOSPITALS. ( a) 

3 Except as provided by Section 84.007, in any civil action brought 

4 against a hospital or hospital system, or its employees, officers, 

5 directors, or volunteers, for damages based on an act or omission by 

6 the hospital or hospital system, or its employees, officers, 

7 directors, or volunteers, the liability of the hospital or hospital 

8 system is limited to money damages in a maximum amount of $500,000 

9 for any act or omission resulting in death, damage, or injury to a 

10 patient if the patient or, if the patient is a minor or is otherwise 

11 legally incompetent, the person responsible for the patient signs a 

12 written statement that acknowledges: 

13 (1) that the hospital is providing care that is not 

14 administered for or in expectation of compensation; and 

15 (2) the limitations on the recovery of damages from 

16 the hospital in exchange for receiving the health care services. 

17 (b) Subsection (a) applies even if: 

18 (1) the patient is incapacitated due to illness or 

19 injury and cannot sign the acknowledgment statement required by 

20 that subsection; or 

21 (2) the patient is a minor or is otherwise legally 

22 incompetent and the person responsible for the patient is not 

23 reasonably available to sign the acknowledgment statement required 

24 by that subsection. 

25 SECTION 10.07. Section 242.0372, Hea,lth and Safety Code, is 

26 amended by adding Subsection (f) to read as follows: 

27 (f) An institution is not required to comply with this 
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1 section before September 1, 2005. This subsection expires 

2 September 2, 2005. 

3 SECTION 10.08. Article 5.15-1, Insurance Code, is amended 

4 by adding Section 11 to read as follows: 

5 Sec. 11. VENDOR'S ENDORSEMENT. An insurer may not exclude 

6 or otherwise limit coverage for physicians or health care providers 

7 under a vendor's endorsement issued to a manufacturer, as that term 

8 is defined by Section 82.001, Civil Practice and Remedies Code. A 

9 physician or health care provider shall be considered a vendor for 

10 purposes of coverage under a vendor's endorsement or a 

11 manufacturer's general liability or products liability policy. 

12 SECTION 10.09. The Medical Liability and Insurance 

13 Improvement Act of Texas (Article 4590i, Vernon's Texas Civil 

14 Statutes) is repealed. 

15 SECTION 10.10. Unless otherwise removed as provided by law, 

16 a member of the Texas Medical Disclosure Panel serving on the 

17 effective date of this Act continues to serve for the term to which 

18 the member was appointed. 

19 SECTION 10.11. (a) The Legislature of the State of Texas 

20 finds that: 

21 (1) the number of health care liability claims 

22 (frequency) has increased since 1995 inordinately; 

23 (2) the filing of legitimate health care liability 

24 claims in Texas is a contributing factor affecting medical 

25 professional liability rates; 

26 (3) the amounts being pai9 out by insurers in 

27 judgments and settlements (severity) have likewise increased 
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1 inordinately in the same short per iod; 

2 (4) the effect of the above has caused a serious public 

3 problem in availability of and affordability of adequate medical 

4 professional liability insurance; 

5 (5) the situation has created a medical malpractice 

6 insurance cr isis in Texas; 

7 (6) this crisis has had a material adverse effect on 

8 the delivery of medical and health care in Texas, including 

9 significant reductions of availability of medical and health care 

10 services to the people of Texas and a likelihood of further 

11 reductions in the future; 

12 (7) the crisis has had a substantial impact on the 

13 physicians and hospitals of Texas and the cost to physicians and 

14 hospitals for adequate medical malpractice insurance has 

15 dramatically risen, with cost impact on patients and the public; 

16 (8) the direct cost of medical care to the patient and 

17 public of Texas has materially increased due to the rising cost of 

18 malpractice insurance protection for physicians and hospitals in 

19 Texas; 

20 (9) the crisis has increased the cost of medical care 

21 both directly through fees and indirectly through additional 

22 services provided for protection against future suits or claims, 

23 and defensive medicine has resulted in incr~asing cost to patients, 

24 private insurers, and Texas and has contributed to the general 

25 inflation that has marked health care in rec~nt years; 

26 (10) satisfactory insurance coverage for adequate 

27 amounts of insurance in this area is often not available at any 
i 
i 

78R19422 T 93 



H.B. No.4 

1 price; 

2 (11) the combined effect of the defects in the 

3 medical, insurance, and legal systems has caused a serious public 

4 problem both with respect to the availability of coverage and to the 

5 high rates being charged by insure;rs for medical professional 

6 liability insurance to some physicians, health care providers, and 

7 hospitals; and 

8 (12) the adoption of certain modifications in the 

9 medical, insurance, and legal systems, the total effect of which is 

10 currently undetermined, will have a positive effect on the rates 

11 charged by insurers for medical professional liability insurance. 

12 (b) Because of the conditions stated in Subsection (a) of 

13 this section, it is the purpose of this article to improve and 

14 modify the system by which health care liability claims are 

15 determined in order to: 

16 (1) reduce excessive frequency and severity of health 

17 care liability claims through reasonable improvements and 

18 modifications in the Texas insurance, tort, and medical practice 

19 systems; 

20 (2) decrease the cost of those claims and ensure that 

21 awards are rationally related to actual damages; 

22 (3) do so in a manner that will not unduly restrict a 

23 claimant's rights any more than necessary to deal with the crisis; 

24 

25 

26 

27 

(4) make available to physicians, hospitals, and other 

health care providers protection against potential liability 

through the insurance mechanism at reasonabllY affordable rates; 

(5) make affordable medical and health care more 
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1 accessible and available to the citizens of Texas; 

2 (6) make certain modifications in the medical, 

3 insurance, and legal systems in order to determine whether or not 

4 there will be an effect on rates charged by insurers for medical 

5 professional liability insurance; and 

6 (7) make certain modifications to the liability laws 

7 as they relate to health care liability claims only and with an 

8 intention of the legislature to not extend or apply such 

9 modifications of liability laws to any other area of the Texas legal 

10 system or tort law. 

11 ARTICLE 11. CLAIMS AGAINST EMPLOYEES OR VOLUNTEERS OF A 

12 GOVERNMENTAL UNIT 

13 SECTION 11.01. Sections 108.002(a) and (b), Civil Practice 

14 and Remedies Code, are amended to read as follows: 

15 (a) Except in an action arising under the constitution or 

16 laws of the United States, a public servant [,. other than a Drovie.er 

17 of health eare as that term is e.efined in geetion lQg,QQ2(e) ,1 is 

18 not personally liable for damages in excess of $100,000 arising 

19 from personal injury, death, or deprivation of a right, privilege, 

20 or immunity if: 

21 (1) the damages are the result of an act or omission by 

22 the public servant in the course and scope of the public servant's 

23 office, employment, or contractual performance for or service on 

24 behalf of a state agency, institution, department, or local 

25 government; and 

26 (2) for the amount not in excess of $100,000, the 

27 public servant is covered: 
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HB4 
Nixon, et at 

(CSHB 4 by Capelo) 

SUBJECT: 

COMMITTEE: 

VOTE: 

WITNESSES: 

Medical malpractice and tort liability revisions 

Civil Practices - committee substitute recommended 

8 ayes - Nixon, Gattis, Capelo, Hartnett, King, Krusee, Rose, Woolley 

1 nay - Y. Davis 

[CSHB 4 originally was two separate bills - HB 3 by Nixon, et aI., dealing 
with medical liability, and HB 4 by Nixon, et aI., dealing with tort liability. 
The committee substitute merged the two bills. Part One of this analysis 
covers the medical liability provisions in Article 10 of CSHB 4, originally 
HB 3, and Part Two covers the tort liability provisions.] 

Part One - Medical Liability 

(On HB 3, original version:) 
For - Spencer Berthelsen, Antonio Falcon, M.D., and John Durand, M.D., 
Texas Medical Association; Michael Regier, Seton Healthcare Networks; 
Darlene Evans and Gavin Gadberry, Texas Health Care Association; Peggy 
Venable, Citizen for a Sound Economy; Jo Ann Howard, Texas Medical 
Liability Trust and American Physicians fusurance Exchange; Mike Hull, 
Texas Alliance for Patient Access; Thomas Permetti, CHRISTUS Health; 
Steve Wozmer, Corpus Christi Medical Center; Chris Spence, Texas 
Association of Homes and Services for the Aging; Joe Ewing, M.D., Primary 
Care Coalition; George Roberts, Lutheran Memorial Hospital; Robert 
Kortman, M.D., Bexar County Medical Society; Mary Dale Peterson; 
Vincente Juan, M.D.; Jerry Hunsaker. 

Against - Reggie James, Consumers Union; David Bragg, AARP; Harvey 
Rosenfield, Foundation for Taxpayer and Consumer Rights; Paula Sweeney, 
Richard Mithoff, and Hartley Hampton, Texas Trial Lawyers Association; 
Tony Korioth, Texas Municipal League futergovemmental Risk Pool; 13 
individuals. 
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On - Donald Patrick, Texas State Board of Medical Examiners; C.H. Mah, 
Brian Ryder, Texas Department of Insurance; G.K. Sprinkle, Texas 
Ambulance Association 

BACKGROUND: The Medical Liability and Insurance Improvement Act of Texas (Art. 4590i, 
V.T.C.S.) governs medical liability and recovery. Under Sec. 4.01. (a) of the 
act and written notice of a possible health care liability claim must be sent to 
each health care provider involved at least 60 days before the filing of a suit. 
This notice is referred to as a "4590i" letter. 

Sec. 11.02-04 of art. 4590i limits total civil liability in a medical malpractice 
claim to $500,000, unless invalidated, then the limit is $150,000 on 
noneconomic damages. Both of the limits are indexed to the Consumer Price 
Index (CPl). This limitation does not apply to the liability of an insurer under 
the "Stowers Doctrine," under which an insured can sue the insurer for failing 
to settle a claim that is within policy limits. 

The Texas Supreme Court in 1990 ruled the caps unconstitutional except in 
cases of wrongful death. In Lucas v. U.S., 757 S.W.2d 687, the high court 
found that limiting recovery for people injured by medical negligence for the 
purpose of reducing malpractice premium rates was unconstitutional, holding 
that the Texas Constitution, Art. 1, sec. 13, the Open Courts Doctrine, 
guarantees meaningful access to courts. The cap on damages in cases of 

. wrongful death, which the court did not declare unconstitutional, is worth 
about $1.3 million today because of growth in the CPI. 

A vendor's endorsement extends a manufacturer's commercial general liability 
policy to the vendor, protecting the vendor against claims asserted by third 
parties for injuries resulting from the manufacturer's product. For example, 
the vendor could be a physician, and the manufacturer could be a company 
that makes medical devices or implants. 

Sec. 10.01 of Art. 4590i limits to two year~ 1he amount of time that may pass 
between the act of alleged malpractice and the commencement of a claim. 
Minors under the age of 12, however, have, until age 14 to file. 

Sec. 13.01 of Art. 4590i requires a claimant in a medical malpractice case 
. within 90 days of filing the claim to file a cost bond of $5,000 per health care 
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provider or put the same amount in an escrow account. Alternatively, a 
claimant may fIle an expert report, a professional medical opinion on the case, 
in lieu of the fmancial bond. If neither the fuiancial bond nor the expert report 
is fIled within 90 days, the court must order a cost bond of $7,500 per 
defendant within 21 days. If the claimant fails to post the cost bond at that 
time, the claim is dismissed. To reinstate a claim, the claimant must post the 
$7,500 cost bond and court costs incurred by the defendant. A claimant who 
cannot afford the cost bond and does not have an attorney may fIle an 
affidavit in lieu of securities. 

Within 180 days of fIling a claim, the claimant must furnish an expert report, 
either the one used in fIling or, if a cost bond was posted, an initial expert 
report, with the curriculum vitae of each expert to the defendant. The court 
may extend this deadline by 30 days and may grant a further grace period. If 
the expert report is not furnished, the claimant must voluntarily withdraw the 
claim and forfeit the cost bond to pay the defendant's attorney fees and court 
costs. 

The expert report filed by a claimant is not admissible as evidence by the 
defendant and may not be referred to during the course of the action. The 
court will grant a motion challenging the adequacy of the report only if the 
author of the report is not qualifIed as an expert. 

Sec. 16.02 (a) of Art. 4590i, prohibits collection of prejudgment interest if the 
claim is settled within 180 days after fIling the claim. 

Article 10 of CSHB 4 would amend sections of the Medical Liability and 
Insurance Improvement Act of Texas (Art. 4590i, V.T.C.S.) as it applies to: 

• the amount of liability for physicians and other health care providers; 
• cases involving emergency or charity care; 
• matters of litigation including expert reports, the structure of attorney 

fees, and fIling deadlines; 
• recovery matters; and 
• the effect of any future legal challenge to the act. 
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The bilI also would broaden the definition of health care provider and state 
legislative intent regarding the state of medical liability insurance, health care, 
and medical liability claims in Texas. 

Limits on liability. Article 10 of CSHB 4 would amend the limits on liability 
in medical malpractice cases both in general and in specific instances. 

The bill would amend sec. 11.02-04 of art. 4590i, V.T.C.S., the general, 
$500,000 indexed cap on liability in medical malpractice cases, to include 
punitive damages in the limit and apply it on a per-claimant basis. The bilI 
would remove the alternative indexed limitation of $150,000 and replace it 
with a cap on noneconomic damages of $250,000 per claimant, regardless of 
the number of defendants. This cap would not be indexed. It also would 
repeal the section stating that the cap does not apply to the liability of an 
insurer under the "Stowers Doctrine." 

Article 10 of CSHB 4 would create an alternative limit that would be effective 
if the previously described cap were invalidated. The alternative cap would 
apply to all damages, other than economic damages, and also would be set at 
$250,000. It would apply only to physicians and hospitals that carry certain 
levels of liability coverage, levels that would increase in three tiers over time. 

Before September 1, 2005, the levels would be: 
• $100,000 per claim and $300,000 aggregate for residents, 
• $200,000 per claim and $600,000 aggregate for physicians, and 
• $500,000 per claim and $1.5 million aggregate for hospitals. 

Beginning September 1, 2005, the levels would be: 
• $100,000 per claim and $300,000 aggregate for residents, 
• $300,000 per claim and $900,000 aggregate for physicians, and 
• $750,000 per claim and $2.25 million aggregate for hospitals. 

Beginning September 1, 2007, the levels would be: 
• $100,000 per claim and $300,000 aggregate for residents, 
• $500,000 per claim and $1 million aggregate for physicians, and 
• $1 million per claim and $3 million aggregate for hospitals. 
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Hospitals that provide charity care would have liability limited at $500,000, 
except in cases of intentional, willful or wanton negligence, conscious 
indifference, or reckless disregard for the safety of others. The limit on 
liability would be in exchange for uncompensated health care services. 

The bill also would add a statute of repose, limiting the filing of a claim to 10 
years after the act. 

Article 10 of CSHB 4 would prohibit insurers from excluding or limiting 
coverage for a vendor's endorsement issued to a manufacturer and establish 
physicians as vendors in relation to a manufacturer's general liability policy. 

Emergency or charity care. Article 10 of CSHB 4 would limit the liability 
of emergency care. It would require jury instructions to include circumstances· 
surrounding the emergency and related medical care. The required 

. qualifications for a testifying expert witness would apply to matters of 
causation in addition to standard of proof, and the bill would establish 
qualification requirements in cases involving a non-physician. In addition, the 
definition of "person responsible for the patient" would be broadened to 
include schools, siblings, and others for the purposes of liability limits in 
cases involving volunteers. 

Pre-trial matters. Article 10 of CSHB 4 would prohibit taking a deposition 
of a health care provider for the purposes of a liability claim prior to filing. It 
would require filers of claims to submit only an expert report and no longer 
require a cost-bond. The bill would require a claimant to serve each party an 
expert report and the expert's curriculum vitae by the 180th day after filing the 
claim. If that failed to occur, the court would dismiss the claim with prejudice . 
and order the claimant to pay the defendant's attorney fees and court costs. 

Until the expert report was filed, all discovery would be stayed except for the 
patient's medical records. The expert report required for filing the claim could 
riot be introduced into evidence or referred to, by either party in the course of 
the action. Any other expert report could be iTItroduced by either party. The 
bill would expand the qualification requirements for a testifying expert 
witness to include causation as well as standaird of care. It also would 
establish qualifications for expert witnesses testifying in a claim against a 
non-physician. 
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Article 10 of CSHB 4 would limit the contingency fee that an attorney could 
con1;ract or collect to 33.3 percent of the amount recovered. If the $250.000 
cap on liability were invalidated, a different limit on contingency fees would 
take effect. This alternate limit would set the following schedule: 

• 40 percent of the fIrst $50,000 recovered, 
• 33.3 percent of the next $50,000 recovered, 
• 25 percent of the next $500,000 recovered, and 
• 15 percent of any additional amount. 

Recovery matters. Article 10 of CSHB 4 would limit the recovery of medical 
expenses to those actually paid by or on behalf of the claimant. It would 
permit claimants to collect prejudgment interest even if the claim were settled 
within 180 days after filing. 

In cases when the claimant seeks recovery for economic losses, the bilI would 
require the claimant to present evidence of economic loss in the form of a net 
after-tax loss and the jury to hear if any recovery would be subject to taxation. 

Article 10 of CSHB 4 would add collateral source provisions to the Medical 
Liability and Insurance Improvement Act: Collateral source benefIts would be 
defIned as Social Security payments; workers' compensation; accident, health, 
or sickness insurance policies; disability insurance policies; and some other 
types of insurance, except for life insurance policies. The bill would allow the 
defendant in a medical liability claim to introduce collateral source benefIts as 
evidence. Once collateral source was introduced, the plaintiff would be 
permitted to introduce evidence of payment for the insurance policy. The 
insurer paying the collateral benefIts would be barred from recovering any 
payments from a claimant and would not hold any rights to the claimant's 
award, unless required by federal law. 

During the course of an action, a defendant could pay for the continuation of a 
claimant's health or disability insurance, if ¢e claimant were unable or 
unwilling to continue paying for it. 

The bill would require the court to order peI'iodic payments, rather than a 
lump sum payment, at the request of either the defendant or the plaintiff in 
cases when the award was $100,000 or more. The court would specify the 
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number, interval, and amount of the payments. The order for payment would 
constitute a release of the claim. As a condition of authorization for periodic 
payments, the defendant would be required to show :fmancial responsibility, 

. an insurance policy, bond, or other proof of ability to make full payment. If 
the recipient of periodic payments died, all payments except loss of earnings 
would cease and any remaining security would be returned to the defendant. 
Attorney fees would be paid in a lump sum by estimating the total value of the 
award and calculating its net present value. 

Directions if challenged. The bill would direct any question of the 
constitutionality or other validity of its provisions to district court in Travis 
County, which could grant or deny a temporary or permanent injunction. Any 
appeal would be a direct, accelerated appeal to the Supreme Court. The bill 
would permit interested associations to sue if they had more than one member 
who would have standing to sue and seek a ruling on the constitutionality or 
validity the bill. 

Effective date. The amendments that Article 10 of CSHB 4 would make to 
the Medical Liability and Insurance hnprovement Act would apply to actions 
that occurred on or after January 1, 2004. The limits on attorney contingency 

. fees also would apply only to contracts signed on or after January 1, 2004. 

Article 10 of CSHB 4 would take immediate effect if fInally passed by a two
thirds record vote of the membership of each house. Otherwise, it would take 
effect September 1, 2003. If it took effect September 1,2003, then mailing of 
written notice of a claim by certifIed mail, return receipt requested on or after 
June 1,2003, and before September 1, 2003, would constitute fIling of a 
claim and it would be governed by current law. If the bill took immediate 
effect, then the same method of fIling could be used if sent on or before the 
60th day after the effective date. 

Texas has a medical malpractice crisis, and the changes included in Article 10 
of CSHB 4 are the best. way to help ensure patient access to care. Large jury 
awards have driven up the cost of medical m~practice insurance over the past 
few years. Faced with large increases in the cost of their malpractice 
insurance, physicians in some areas of the state have limited their practices, 
reo/ed early, or left Texas. High-risk specialties, such as obstetrics and 
neurology, have been hardest hit, to the exten,t that many OB/GYNs no longer 
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deliver babies, while increasing numbers of neurologists no longer perform 
surgery. Article 10 of CSHB 4 would strike an appropriate balance between 
common sense reforms to the medical liability system and protecting the right 
of those who are harmed to recover damages to compensate them for the 
injury. 

CSHB 4 would help ensure access to health care by limiting insurers' 
exposure to risk. This would lead to a reduction in medical malpractice rates, 
which would permit more physicians to practice in the state. 

Other states have enacted similar reforms to address similar problems. In 
1975, California enacted its Medical Injury Compensation Reform Act 
(MICRA), considered the nation's most comprehensive set of medical 
malpractice revision initiatives. It has had a significant impact on premium 
rates in California, where increases have occurred at about one-quarter the 
pace of the rest of the nation. 

The only solution to the medical malpractice crisis is to limit the liability of 
insurers, who then could pass the savings on to physicians. The growth in 
malpractice claims has left insurers facing higher payouts from a shrinking 
pool of funds, which cannot be solved by passing the costs on to 
policyholders; Managed health care has forced physicians to operate within 
very thin margins and does not allow them to pass on the cost of higher 
premiums to their patients. Insurers' holdings primarily are in bonds, and 
their performance has not been hampered by the stock market. The sl;rrinking 
pool of funds is due to payouts, not investment losses. 

Also, increased regulation of physicians alone would not solve this problem. 
The regional disparities in malpractice claims have nothing to do with the 
doctors who practice there. Heavy advertising by lawyers in the Rio Grande 
Valley has driven the growth in malpractice claims there. Regional disparities 
in the pattern of malpractice claims are due to the sentiments of certain courts 
or venues, not the competence of the physicians practicing in those areas. This 
shows that the root of the problem rests witlf the tort system, not the Board of 
Medical Examiners. To strengthen the board, the Legislature also is 
considering SB 104 by Nelson and similar legislation to give the board greater 
regulatory authority and more resources. 
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Limits on liability. Limits on noneconomic damages are a cornerstone of the 
efforts to reduce medical malpractice rates because high verdicts in 
malpractice cases make it more expensive for insurers to write policies. A 
March 2000 report by Jury Verdict Research, a database of verdicts and 
settlements resulting from personal injury claims, found that jury awards in 
malpractice cases nationally rose by 43 percent from 1999 to 2000, to a 
median of $1 million, while the median settlement amount actually fell during 
the same period. The survey also found that plaintiffs lost more than half the 
cases that went to trial. Based on California's experience, a $250,000 cap on 
non-economic damages in Texas would result in a substantial reduction in 
liability premiums over a period of years. 

Efforts to reduce medical malpractice insurance premiums and protect patient 
access would be useless without a cap on damages. California's long history 
of caps, as well as a report by the U.S. Office of Technology Assessment, 
support the conclusion that caps are an integral part of the solution. A higher 
cap on noneconomic damages would not have as much impact on liability 
premiums. 

Limiting the amount of an award in a medical malpractice case would reduce 
premium rates. Juries often are sympathetic to plaintiffs and award them 
much more than a settlement would provide because that is what the jurors 
would want for themselves. Given that economic damages would not be 
capped, a limit on noneconomic damages would ensure that plaintiffs 
received the compensation they deserved, rather than winning a "lottery." 

Unlimited noneconomic damages undermine the state's health-care system. 
Lawyers pursue medical malpractice cases in hopes of reaping large sums of 
money in emotional cases with unsophisticated jurors who do not understand 
the impact of multimillion-dollar settlements on the entire health-care system. 
When premiums rise too high, doctors stop practicing, thereby threatening 
access to medical care for all Texans. Capping damages would encourage 
insurers to do business in Texas by ensuring that they would not incur losses 
because of large damage awards. As more in~urers joined the market, 
competition would reduce premiums. 

A cap on noneconomic damages would not limit a patient's right to redress. It 
would not limit the amount a patient could be compensated for actual losses 
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and damages, past or future health care expenses, past loss of earnings, or 
future loss of earning capacity, and other economic damages. Noneconomic 
damages are intangible and include things like pain and suffering or punitive 
damages. These elements do not help the patient regain what was lost, instead 
they weigh down the medical system. Patients should get what they deserve in 
the form of economic losses because noneconomic damages do not make a 
patient whole - economic damages do. 

Capping noneconomic damages would improve the health and welfare of 
nursing home residents. According to an industry trade group, about half of 
all nursing homes do not carry liability insurance because they cannot afford 
the premiums. Nursing homes will be required to carry insurance after 
September 1, 2003, but the high cost of the policies will squeeze the amount 
that is spent on residents' care. This bill would reduce premiums, freeing up 
money for direct care, and allowing nursing homes to buy adequate levels of 
liability insurance. In addition, insurers would become advocates for families 
of nursing home patients because liability policies often require certain levels 
of care at given policy rates. 

Other types of liability that are similar to medical malpractice already have 
caps on damages. These include claims against charities and volunteers, some 
health plans, and manufacturers of vaccines. Physicians and hospitals should 
enjoy similar protection. 

The state should include a cap on damages in medical malpractice reform 
efforts even though a previous $500,000 cap on noneconomic damages was 
held unconstitutional by the Texas Supreme Court. In Lucas v. U.S., 757 
S.W.2d 687, the high court found that limiting recovery for people injured by 
medical negligence for the purpose of reducing malpractice premium rates 
was unconstitutional, except in cases of wrongful death. The basis for the 
court's decision is which Texas Constitution, Art. 1, sec. 13, called the Open 
Courts Doctrine, guarantees meaningful access to courts. In other cases, the 
court has held that the Legislature must offer a quid pro quo if it restricts 
access to the courts. 

The cap proposed by Article 10 of CSHB 4 /Nould not violate the Open Courts 
Doctrine because the limit on damages would be in exchange for access to 
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health care. In addition, the court has changed since the time of Lucas and 
might be more amenable to limits on damages. 

An alternate to the first limit on liability in the bill would ensure that the 
state's reform efforts stand even if the first limit were held unconstitutional., 
The quid pro quo offered by the alternate cap would satisfy the 
constitutionality test as it has in the Charitable Immunity and Liability Act of 
1987, upon which it is modeled. In addition, the caps-for-coverage trade 
would promote higher actual recovery for patients as it would ensure that 
physicians and hospitals carry sufficient liability insurance to cover an award. 

Repealing of current law stating that a damage award cap does not apply to 
the liability of an insurer under the "Stowers Doctrine" would clarify the 
intent of the cap. With the current language, some plaintiffs attorneys argue 
that if a physician or hospital carries insurance that is greater than the cap, the 
insurer should settle for any amount within policy limits, even if that amount 
is above the cap. 

Statute of repose. Article 10 of CSHB 4 would help reduce medical liability 
insurance premiums by increasing the predictability of the system. This statute 
of repose would limit the amount of time - from 14 years to 10 years - that 
an insurer might be called on to pay a claim involving a minor. According to 
insurers in Texas, most obstetric claims are fIled within three years of the 
biI;th. It also would give physicians some relief in the length of a "trailer" 
policy, insurance to cover liability after retirement, that they must purchase. 

Hospitals. Hospitals are charitable organizations because they are required to 
offer charity care in exchange for their tax-exempt status. In addition, any 
hospital with an emergency clinic must treat all patients, resulting in bad debt 
of about 25 percent. As a result, most hospitals are loathe to admit patients for 
non-emergency services or preventive care beclluse the hospital must pay for 
liability insurance in addition to absorbing the cost of the care. This bill would 
afford to hospitals that offer charity care the same immunity that applies to 
other charitable organizations and would encourage hospitals to offer more 
free care. ' 

The free services offered by many clinics are performed by volunteer 
physicians who are not always covered by clinics' liability policies. Just as 
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other volunteers have limited liability under the Charitable Immunity and 
Liability Act, so should volunteer physicians. 

This bilI would have no effect on the number of abortions performed in 
Texas. Medical malpractice rates for OB/GYNs reflect the risk associated 
with full-term births, not abortions. The only effect this bilI would have on the 
unborn would be to ensure that there are enough OB/GYNs practicing without 
restrictions in Texas to have one present at birth. 

Vendor's endorsement. In class action lawsuits involving prescription drugs or 
medical devices, a physician may be named as a defendant to prevent the case 
from being removed to federal court, even though the physician only 
prescribed the medication or device. The manufacturer of the drug or medical 
device is the more appropriate defendant in these cases, and CSHB 4 would 
indemnify the physician under the manufacturer's product liability insurance. 

Emergency or charity care. Physicians are required to treat anyone who 
walks into an emergency room, yet their actions may be compared to those of 
a physician in an office environment in cases of alleged medical malpractice. 
Emergency care often is provided without medical history and under extreme 
time pressure. Because of these speCial circumstances, requiring jury 
instructions to include circumstances surrounding the emergency and related 
medical care is appropriate. 

High school kids often receive free physicals from doctors volunteering their 
time. Because most of these kids are under 18, there are questions about who 
can sign the release form. This bill would fix the problem by extending that 
authority to the school. 

Pre-trial matters. 
Deposition. Rule 202 of Texas Rules of Civil Procedure permits claimants to 
petition the court for an order authorizing a deposition to investigate a 
potential claim or suit. In medical malpractife cases, a plaintiff's lawyer may 
depose one of the health care providers before filing a lawsuit without the 
knowledge of the other future defendants, tliwarting a defendant's right to be 
present. This bilI would prevent that abuse apd ensure that all defendants were 
aware of the proceedings. 
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Expert report. The current cost bond systemis ineffectual because there are 
so many loopholes. This bill would create one system that is straightforward 
and fair to people of all income levels because it would require no fmancial 
obligation. Requiring an expert report, or professional medical opinion on the 
case, when filing a lawsuit also focuses the suit on whether the defendant's 
actions were consistent with accepted standards of care, not on the fmances of 
the plaintiff. 

Claimants without legitimate cases should not be permitted to waste 
everyone's resources during the ISO-day period until the expert report is fIled. 
Even in cases that do not result in a lawsuit, claimants run up expenses on 
both sides with vast amounts of discovery. Article 10 of CSHB 4 would limit 
those expenses to legitimate claims, which could involve as much discovery 
as needed. 

The required qualifications for an expert witness should apply to causation to 
give juries a better idea of what happened. Under current law, a testifying 
physician must be in active practice, know the accepted standards of medical 
care, and be qualified on the basis of training or experience to offer an expert 
opinion. For example, a neurologist only may testify to the standards of care 
for neurology. However, without including causation, a family physician 
could testify that an act by a neurologist caused the alleged damage. Juries 
should hear only the most qualified opinions from like specialists. 

Attorney fees. Attorneys often receive more of the settlement than the 
claimant because of contingency arrangements. Injured parties should not be 
forced to exchange most of their award for access to the courts. A limit on 
attorney fees would help solve this problem. 

A limit on attorney fees also would make attorneys more selective in 
accepting cases rather than taking "long-shot" cases in hopes of a big payout. 
This would help reduce premium rates because insurers would pay awards 
only on legitimate cases. limiting the financial incentive to go to court would 
reduce the number of claims and equalize them across the state, thereby 
reducing premiums. . 
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Recovery matters. 
Medical expenses. Medical expenses should be limited to what was actually 
paid, not the nonnal charge for the service. Managed care companies have 
special contracts with physicians and hospitals, so they pay less. Similarly, 
Medicare reimburses at a rate below most private insurers. In both cases, 
successful claimants should be reimbursed the reduced amount originally paid 
for the services, (i.e., health care providers should not be charged for money 
they never received). This provision would not limit future medical expenses 
and would not preclude payment of Medicare costs. 

Prejudgment interest. Interest should be paid for the amount of awarded 
damages outstanding, and not on monies already received. Under current law, 
a defendant is charged prejudgment interest on the entire amount of the 
award, which may include portions of the award already received by 
settlement with another party. 

The interest rate should be pegged to 52-week treasury bills rather than the 
current peg that includes a 10 percent floor and a 20 percent ceiling. With 
interest rates in the 3 percent range recently, it is unfair to make defendants 
pay lO percent. This change also would benefit the plaintiffs if rates should 
rise above 20 percent in the future. 

Evidence of economic loss. Tax returns provide the best way to calculate loss 
of income and make a claimant whole. Personal injury awards are not taxable, 
so it is overly generous to compensate victims for money that would have 
gone to pay taxes when the award would not. 

Collateral source. The concealment of collateral source compensation, such 
as insurance from workers' compensation, prevents a jury from making a true 
assessment of loss. Juries should know if the claimant would receive 
compensation from another source, otherwise it could overpay the claimant in 
an effort to make the claimant whole. Presenting collateral source infonnation 
to a jury would help reduce medical malpractice insurance rates because the 
insurer would pay only what is not already covered. The court may order 
defendants to pay for the insurance policy t6 keep it in effect, so the claimant 
would not be forced to pay for anything. 

ij 
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Disclosure of collateral sources would not jeopardize the claimant, as the 
amounts paid to obtain the coverage could be introduced. Also, collateral 
sources are a more efficient mechanism by which a claimant can be 
compensated. A larger portion of a health care or disability insurance 
premium is expended on actual services than the portion of a liability 
premium amount spent to compensate claimants. 

Subrogation, an insurance company's right to go after what it has paid on 
behalf of a plaintiff due to injuries or loss caused by the defendant, should be 
barred to protect claimants from lawsuits by insurers. Article 10 of CSHB 4 
would ensure that claimants' awards could not be taken away by insurers. 

Periodic payments. Claimants should not receive compensation for costs that 
never materialize. Periodic payments for awards over $100,000 would make 
the jury award system more fair. Economic damages are designed to 
compensate for expenses associated with harm to the patient, including 
medical bills, many of which cease when the patient dies. Even while the 
patient is alive periodic payments are fairer because the patient's future 
income is assured. With a lump-sum payment, a patient could lose the entire 
settlement through a bad investment decision. 

This bill would help ease Texas' current crisis by allowing insurers to plan 
their payments better. Instead of paying an enormous sum at the end of a trial, 
an insurer could build future payments into its business plan and adjust rates 
accordingly. In this way, a few unusually high jury awards would not deplete 
an insurer. 

Directions if challenged. Constitutionality of the noneconomic damages cap 
and other reforms in Article 10 of CSHB 4 should be established as quickly as 
possible to reap the benefits of reduced malpractice insurance premiums. 
Accelerated appeals and associations' standing to sue are important to put the 
constitutionality question to rest as quickly as possible. In California, the bulk 
of the premium rate reductions occurred only after the caps in MICRA were 
found constitutional. . 

Texas does not need a guaranteed premium ~ate reduction in statute to ensure 
that savings from these changes are passed on to physicians. The Texas 
Medical Liability Trust (TML T), as the largest single medical malpractice 
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insurer, writes about 30 percent of all policies in the state. This not-for-profit 
trust must pass savings to policyholders and is likely to do so quickly, since it 
is owned and managed by physicians. The TMLT has indicated that it will 
reduce rates by as much as 12 percent if the constitutionality of caps on 
damages is upheld. If the TML T lowered its rate, other insurers would follow 
suit to remain competitive. 

The tort system is not a significant cause of the medical malpractice liability 
crisis. Texas should focus first on reforms that will directly lower medical 
malpractice rates, such as better regulation of doctors and insurance rate 
regulation. 

The Texas State Board of Medical Examiners (BME) does not address 
problems with physicians adequately and cannot assure that all licensed 
physicians in Texas are fit to practice. According to BME data, the board 
received more than 6,000 malpractice complaints against physicians between 
January 2001 and May 2002, yet opened no investigations during that period. 
The board is underfunded and lacks legislative direction to go aggressively 
after bad doctors. 

Legislators also should tighten regulation of the insurance industry. Insurers' 
intense competition for market share during the 1990s sank premium rates to 
artificial depths. Thin margins, coupled with stock market woes and low 
interest rates, have forced insurers to pass higher costs on to policyholders. 

California's insurance premiums fell only after state voters approved 
Proposition 103, a 1988 insurance reform initiative that mandated lower rates 
and regulated insurance companies. A study of California's rate history shows 
that premiums grew along with the rest of the nation through the 1980s, even 
after the enactment of the damage award caps in MICRA. 

Early analysis of 2002 Texas Department of Insurance (TDI) data suggests no 
correlation between how much insurers paylout and how much they charge in 
premiums. Instead, it suggests that noneconomic damage awards are not 
rising at all, but shrinking as a percentage of total damages. The agency 
currently is working on a full analysis, which is expected to support this 
hypothesis. At the very least, the Legislature should wait until TDI completes 
its analysis before making radical changes to medical malpractice tort. 
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Limits on liability. Limits on noneconomic damages would not reduce 
medIcal malpractice premium rates. Jury awards are not the main driver of 
premium rates. Some states that have capped noneconomic damages still have 
seen a rise in premiums, including West Virginia, which appears on the 
American Medical Association's medical liability insuranc:e rate" c:risis" list. 

Insurers already have caps on damages. They do not have to payout more 
than the policy limit. The caps proposed in CSHB 4 only would serve to 
reduce the amount a patient could recover from a physician who caused 
injury, not the insurer. 

A cap on non-economic damages would limit unfairly a patient's right to 
redress. Economic damages account only for medical bills and wages, not 
intangible losses, such as becoming home-bound, being unable t6 care for 
one's children, suffering caused by major disfigurement, and other horrible 
results of medical malpractice. Economic damages alone do not make a 
patient whole. . 

Any cap on damages places an arbitrary value on human life, one that would 
diminish the value of the lives of women, children, the elderly, and the 
disabled. This bill would equate a person's life to the amount of money 
earned, which clearly would discriminate against individuals whose value 
exceeds their income. Even a cap in a case of a wealthy person with a high 
income places an arbitrary value on that person's life. Only juries are able to 
make those types of value distinctions - the Legislature should not. 

A cap on damages could endanger older Texans in nursing homes. According 
to an October 2002 report by the U.S. House of Representatives more than 25 
percent of nursing homes in Texas violated federal health standards that 
placed residents at serious risk. The only recourse for families of mistreated 
nursing-home patients is threat of a lawsuit. A cap on damages would make 
that threat meaningless and leave such patients and families powerless. 

Other types of liability that already have caps should not apply to physicians 
and hospitals. Charities and volunteers offeriservices for free while 
physicians and hospitals get paid for services. The health plans with caps on 
liability are ERISA plans, which means they are governed by federal law, 
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while the liability of physicians and hospitals in Texas are governed by state 
law. The vaccines manufactured by the companies with liability limits 
directly protect the public's health while physicians and hospitals treat 
individual health concerns. Each of the groups now with a cap represents an 
exception to the general practice of medicine in Texas, while physicians and 
hospitals are the general practice of medicine and should have no special 
protection under a cap. 

A $250,000 limit on noneconomic damages would violate the Open Courts 
Doctrine and is unconstitutional. The trade of damage caps for enhanced 
access to health care is insufficient to withstand a constitutional challenge 
because there is no guarantee that reducing access to courts in this way would 
increase access to health care. The alleged flight of physicians from certain 
areas of the state and certain specialties can be interpreted different ways, 
including population shifts within the state from rural to urban areas and 
physicians' dissatisfaction with working in a managed care environment. 

An alternate limit on liability in the bill, which would require physicians and 
hospitals to carry certain levels of insurance in exchange for the protection of 
damage caps, also is insufficient to withstand a constitutional challenge. The 
caps-for-coverage trade is no trade at all: physicians already are required to 
carry certain levels of liability insurance to obtain hospital privileges. The 
public would be giving up access to courts for protection it already has. 

Afairer quid pro quo for caps on damages would be increased compensation 
for more victims of medical malpractice. By some counts, as many as seven 
out of eight instances of medical malpractice do not result in a lawsuit and go 
without any compensation. Texas could implement some sort of "no fault" 
system, like that for auto insurance, under which losses are paid by the insurer 
without regard to fault. No fault insurance typically restricts a victim's ability 
to sue for losses that fall below a certain level. This could be combined with a 
"loser pay" system where plaintiffs pay the legal fees and court costs for non
meritorious cases. This would give more people access to compensation, a 
better trade for reduced access to courts. 

Indigent patients should not be required to waive their right to recovery in 
exchange for health services. Hospitals do not give services away for free, 
except in emergencies as required by federal law. This bill would allow 
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emergency rooms to treat indigent patients at a lower standard of care without 
fear of liability because they would force patients to sign away their rights at 
the door. 

Hospitals should not be protected under the Charitable hnmunity and 
Liability Act, which immunizes volunteers and charitable organizations from 
liability to encourage individuals to give their time and talent without fear of 
being sued. Overall, hospitals receive compensation for their services, and 
liability is part of the cost of doing business. 

If this immunity were extended to hospitals, the state should limit the 
immunity only to those that provide charitable care. Last session, the 77th 
Legislature considered HB 1340 by Brimer, which would have distinguished 
hospitals that administer charity care for the purposes of possibly extending 
the Charitable hnmunity and Liability Act in the future. It would have limited 
eligible hospitals to those that provide charity care equal to 10 percent or 
more of net patient revenue and at least 50 percent of the charity care 
required by the county. That bill passed the House in the waning hours of the 
session, but died in the Senate. 

Caps on noneconomic damages could increase the number of providers 
willing to perform abortions in Texas. Medical malpractice rates reflect the 
amount of fmancial exposure associated with a certain type of practice. 
Awards in abortion-related malpractice cases are almost always noneconomic 
damages, which would be capped under Article 10 of CSHB 4. 

Emergency or charity care. The standard of proof and jury instructions in 
cases involving emergency care should not be any different from other cases. 
Because emergency room physicians may not know their patients' medical 
histories, they should be encouraged to run the tests needed to make a 
diagnosis. The problem of no prior relationship already is accounted for by 
the standard of care, which compares an emergency room physician's actions 
to those of another emergency room physician. 

The bill should defme an "emergency sitnation" if jury instructions are 
required. Any time a patient's condition deteriorates it could be termed an . , 

emergency, even when the change in condition was caused by malpractice. 
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A school, camp, or sibling of a child shouH:! not be permitted to waive 
liability. Parents may sign a waiver when they enroll their child, but that 
decision should be their choice. This bill would automatically waive liability 
without parents' permission. 

Pre-trial matters. 
Deposition. This bill would encourage frivolous lawsuits by forcing patients 
to file a lawsuit to fmd out if a wrong was done. Under current law, 
physicians are required to release patient records when they receive a "4590i 
letter," a claim that may lead to a lawsuit. Discrepancies in patient records 
and witnesses may be resolved with a deposition of the physician, and the 
letter may never result in a lawsuit. This bill would force claimants to file a 
lawsuit just to get the physician's side of the story. An increased number of 
lawsuits against a physicians also is likely to drive up that physician's medical 
malpractice insurance premium because those rates are set according to the 
number of claims against a doctor. 

There are sufficient rules in place to limit the taking of depositions, so they 
should not be prohibited. Rule 202 of the Texas Rules of Civil Procedure 
permits claimants to petition the court for an order authorizing a deposition to 
investigate a potential claim or suit. This rule prevents claimants" lawyers 
from hassling people who are not involved and helps resolve 
misunderstandings before they become lawsuits. 

Expert report. This bill would make it diffi~ult for experts to adequately 
assess if an act of malpractice had been committed because all discovery 
would be stayed until after the expert report was filed. For example, the 
clinical record in nursing homes often is falsified, which prevents an expert 
from accurately assessing the alleged wrong. 

The qualifications for an expert testifying to causation should be defmed by 
the "same school" rule, meaning that peer physicians should be those who 
practice the same procedures, not necessarily the same specialty. This would 
give jurors a truer picture of how the proceclure is actually performed, rather 
than an analysis by a specialist who may no~ perform the procedure often. 

Attorney fees. The limit on attorney fees would diminish the public's ability to 
contract freely with a professional. The state does not limit how much a 
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doctor or an accountant can charge, so the contractual relationship between a 
client and an attorney should not be any different. Like those professions, 
attorneys belong to professional groups that establish ethical guidelines for 
fees. 

The percentage fee reflects the risk a lawyer takes when accepting a case. 
Patients with difficult cases might be unable to secure representation if 
lawyers could not cover their risks. Limiting attorney fees would be unlikely 
to reduce the number of claims because disincentives already exist for 
lawyers to take "long-shot" cases. Under the contingency system, lawyers 
must invest significant amounts of money and time in trying cases and do not 
make such investments for illegitimate cases. 

Also, limiting attorney fees has not been shown to prevent the rise of medical 
malpractice premiums. Three of the states now identified as in crisis -
Florida, New Jersey, and New York - set caps on attorney fees. 

In the interest of fairness, attorney fees should be better regulated. If they are 
limited on the claimant's side, they also should be limited on the defendant's 
side. However, the alleged problem of excessive attorney contingency fees 
could best be resolved through better oversight by the State Bar of Texas. 
Currently, claimants who feel their attorney's fees were too high can complain 
to the Bar, but little is actually done. The Bar should be more stringent in its 
regulatory role. 

Statute of repose. The 10-year statute of repose would limit the right to 
recovery for children with neurological, endocrine, or reproductive conditions 
caused by malpractice in utero or at birth. These conditions often emerge only 
after puberty, which falls within the current statute of limitations, but would 
be missed by a lO-year cutoff. 

Recovery matters. 
Medical expenses. The intent of this bill's limits on medical expenses is 
unclear and should be better defined. It could be interpreted to mean that 
economic damages are capped as they relate ~o future medical expenses 
because they have not been incurred or paid by a claimant. It also could mean 
that elderly patients whose medical bills are reimbursed, not incurred or paid 
by Medicare on behalf of the elderly recipient, are not recoverable. Federal 
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law requires that Medicare recoup the amount it pays for health expenses 
attributable to a medical malpractice case, so this bill could leave elderly 
recipients owing Medicare without the inclusion of those expenses in an 
award. 

Evidence of economic loss. The calculation of economic loss should be based 
on a calculation of net income, not tax returns. People with very good 
accountants would be punished, as would inyone whose earnings are under 
the table, such as a gardener or a nanny. 

Collateral source. Juries often do not compensate plaintiffs fully for future 
medical bills or other financial burdens that the plaintiff is likely to 
encounter, so reducing the compensation further would harm plaintiffs. 
Responsible people who carry insurance should not be punished by having 
their awards reduced by that amount. 

Prohibiting collateral source disclosure protects claimants from medical 
malpractice insurers who want to pay less because the claimant has coverage. 
It is unfair for a claimant's health or disability insurance to pay for an injury 
caused by a bad doctor. Shifting the risk of a physician's actions to another 
insurer is not an appropriate way to reduce malpractice insurance premiums. 

Collateral source is a less efficient mechanism for compensating a claimant. 
Health care or disability insurance reimbursement requires an ongoing flow 
of paperwork for the claimant and the insurer, which adds administrative cost 
and hassle. Awards in it medical malpractice lawsuit are more streamlined. 

Periodic payments. Periodic payments already are an option for courts in the 
form of structured payments. In fact, most settlements involving children use 
structured payments. The decision to use structured payments should remain 
with the court, however, and not be required. Making periodic payments 
mandatory would not reduce premiums because insurers still would be liable 
for the entire amount, and their rates wouldireflect that. Also, periodic 
payments would remove injured patients' certainty that their bills will be 
covered. If insurers are losing money now, Its they claim, patients should not 
be at the mercy of insurers' future solvency. iMoney awarded today should be 
paid today to ensure that victims can receive the medical care and lost wages 
they will need in the future. 
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Directions if challenged. Associations should not have standing to sue 
because it is unfair to citizens. Instead of waiting until a case came along to 
decide the constitutionality of these changes, an association would be able to 
ask the court for a binding opinion without the specifics of a case. Other 
interested parties might not have the same privilege because the bill only 
affords standing to associations with more than one member who would have 
standing individually. 

Definitions. The definition of health care provider should not include assisted 
living facilities. Those facilities are not permitted to administer medical care 
and are more similar to residences than nursing homes, which have 24-hour 
nursing care. Including assisted living facilities could limit their liability 
concerning residents' premises, such as walkway safety. 

Any limit on liability should be indexed, as should the minimums for 
insurance policies under an alternate cap. These limits today will be worth 
nothing in 25 years and doctors would only be required to carry minimal 
levels of insurance by 2028 standards. As the caps and insurance minimums 
would be in statute, they could be increased over time, but it would make 
more sense and save future legislatures time and effort to index them in this 
bill. 

Texas should require a guarantee from insurers that these reforms will result 
in lower premiums. In 1995, the 74th Legislature enactedHB 1988 by 
Duncan, establishing flexible rating for certain lines of insurance. That law 
contained a provision introduced by then-Rep. Mark Stiles requiring insurers 
to estimate the amount of money saved through the civil liability revisions 
also enacted that session and to apply that amount to a temporary rate 
reduction .. CSHB 4 should require that reductions in tort costs be applied 
directly to reducing premium rates . 

(See end of Part Two for NOTES for both parts of CSHB 4.) 
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Part Two - Tort Liability 

(On HB 4, original version:) 
For - Lee Blaylock; Bill Borden; George R. Carlton, Jr.; George Scott 
Christian, Texas Civil Justice League; Richard Evans, Texas Association of 
Business; Evan J. Griffiths, Westdale Asset Management; Ray Perryman, 
Richard J. Trabulsi, Jr., and Alan Waldrop, Texans for Lawsuit Reform; 
Shannon Ratliff; Mike Scott 

Against - Steve Bresnen, Wade Caldwell, Kenneth T. Fibich, Charles S. 
Siegel, and Paula Sweeney, Texas Trial Lawyers Association; Billy Edwards; 
Jim Haire; Peter M. Kelly; Tony Korioth, Texas Municipal League 
Intergovernmental Risk Pool; Yvonne Moran 

On - Brock Akers 

Class actions. The Civil Practice and Remedies Code (CPRC) and the Texas 
Rules of Civil Procedure (TRCP) generally govern civil litigation. No chapter 
of the CPRC specifically addresses class actions, but Rule 42 of the TRCP 
and supporting case law address the litigation aspects of class-action lawsuits. 

A class action is a lawsuit in which a large group of plaintiffs allege injury in 
a similar manner by the same defendant(s). If a court certifies a group of 
plaintiffs as a class, the suit may proceed as a class action, with one person or 
several people serving as "class representative(s)" for the plaintiffs. 

A party may file an interlocutory appeal on the issue of class certification. An 
interlocutory appeal is an accelerated appeal taken before the lawsuit is over. 
An interlocutory appeal taken on the issue of class certification entitles the 
party to appellate review of that issue before the case goes further. 

Before an offer of settlement in a class action suit, including attorney's fees, 
can become effective, the court must approN'e the settlement. Attorney's fees 
are calculated pursuant to the contract betvJeen the clients and attorney( s) and 
often are structured as a contingent fee of ~etween 20 and 40 percent of 
damages recovered. The court awards the amount of fees that it considers 
reasonable and necessary under the circumstances of the case. If a case is not 
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settled and goes to trial, the trier of fact detennines the award to the class. 
The trier of fact may be the judge or the jury, depending on the case. Class 
attorneys are entitled to the percentage of the recovery for which they 
contracted with the class members, but the court may change this amount. 

Settlement offers. Although no offer-of-settlement rule exists for all civil 
actions, some portions of Texas law provide for a system by which a party 
may offer a settlement to another party. For example, the Deceptive Trade 
Practices Act (DTP A, Business and Commerce Code, chapter 17) requires 
that consumers give notice of their complaints to potential defendants. After 
receiving such a notice, a defendant may offer a settlement to the plaintiff. A 
plaintiff that fails to accept a reasonable offer is limited in the amount of 
damages that can be recovered at trial. 

. Under the common-law Stowers Doctrine, an insurance company has a duty 
to accept reasonable settlement demands within policy limits. If the insurer 
fails to accept a reasonable demand and later is assessed with damages in 
excess of policy limits by the trier of fact, the company is liable for the 
amount in excess of policy limits. 

The Federal Rules of Civil Procedure (FRCP) provide a federal equivalent to 
an offer of settlement, called an offer of judgment, in FRCP 68. A defendant 
may serve a plaintiff with an offer to allow judgment to be taken against the 
defendant for the amount of the offer. This offer may be made at any time up 
until 10 days before trial. The refusal of such an offer is not admissible in 
evidence before the jury. If the judgment fmally obtained by the plaintiff is 
not more favorable to the plaintiff than the offer, the plaintiff must pay the 
costs, including attorney's fees, incurred after the offer. 

Election of credit for settlements. CPRC, sees. 33.012 and 33.014 govern 
recovery amounts and the election of credit for settlements. A court must 
reduce the amount of damages to be recovered by the claimant on the basis of 
damages the claimant has received in settlement with other parties. The 
claimant's recovery can be reduced either by the sum of the dollar amounts of 
all settlements or by a formula reduction. The formtiIa in sec. 33.012 reduces 
the recovery by 5 percent for the fIrst $200,0(>0 of damages, 10 percent of 
damages from $200,001 to $400,000, 15 percent of damages from $400,001 
to $500,000, and 20 percent of damages greater than $500,000. A defendant 
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must elect a reduction method before the end of the trial. An election made by 
one defendant in writing binds all defendants in the case. If no election is 
made or if conflicting elections are made, all defendants are considered to 
have chosen the formula reduction. 

Products liability. CPRC,'chapter 82 and sec. 16.012 govern products 
liability. Sec. 82.001 defmes a products liability action as an action against a 
seller or manufacturer for recovery of damages arising out of personal injury, 
death, or property damage allegedly caused by a defective product. Sec. 
16.012 defmes manufacturing equipment as equipment and machinery used in 
manufacturing, processing, or fabricating tangible personal property, 
excluding agricultural equipment or machinery. 

Under sec. 16.012(b) and (c), a claimant must begin a products liability action 
against a seller or manufacturer of manufacturing equipment within 15 years 
after the date when the defendant sold the equipment. If the manufacturer or 
seller expressly represents that the equipment has a useful life of more than 
15 years, a claimant must begin an action before the end of the number of 
years represented as the useful life of the equipment. This "statute of repose" 
does not apply to the lease of manufacturing equipment. 

A manufacturer must indenmify a seller against loss from a products liability 
action, except for any loss caused by the seller's negligence, intentional 
misconduct, or other act or omission, such as negligently modifying or 
altering the product. If a seller alters a product in a way that makes it harmful, 
the seller is liable for damage caused by changing the product. 

Chapter 82 protects a claimant from inherently unsafe products and design 
defects. An inherently unsafe product is one that is known to be unsafe by the 
ordinary consumer and is intended for personal consumption. A design defect 
is a defect that causes injury to a person or property and that could have been 
corrected by an already available safer alternative design. 

A subsequent remedial measure is an actiol]- taken by a defendant to improve 
its product after an injury has occurred. In I?roducts liability law, evidence of 
a subsequent remedial measure generally is!not admissible for showing proof 
of a defect in the product, but is admissible for purposes of impeachment and 
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showing the feasibility of the manufacturer's producing a safer product at the 
time of manufacture of the product in question. 

Exemplary damages. CPRC, chapter 41 governs exemplary damages, often 
called punitive damages. Exemplary damages over and above compensatory 
damages are awarded as a penalty or to punish a wrongdoer for excessively 
bad conduct, whereas compensatory damages are intended only to 
compensate the injured party for the injury sustained. Economic damages are 
damages for pecuniary loss, such as medical expenses or lost wages. 
Noneconomic damages are damages not for pecuniary loss, such as for pain 
and suffering. 

Chapter 41 caps exemplary damages for most causes of action, except for 
actions based on conduct described as a felony in portions of the Penal Code. 
The statute caps exemplary damages at the greater of $200,000 or twice the 
amount of economic damages plus an amount equal to noneconomic damages 
found by the jury, not to exceed $750,000. 

Example: if a jury fmds that a plaintiff should be awarded $50,000 in 
economic damages, $25,000 in noneconomic damages, and $500,000 in 
exemplary damages, the plaintiff is limited to $200,000 in punitive damages. 
To detennine this amount, the court would double the economic damages 
($100,000) and add the noneconomic damages for a sum of 125,000. Because 
the exemplary damages detennined by the formula are less than $200,000 but 
the exemplary damages awarded by the jury are greater than that amount, 
exemplary damages are capped at $200,000. The plaintiff recovers $50,000 in 
economic damages, $25,000 in noneconomic damages; and $200,000 in 
exemplary damages, for a total of $275,000. If the exemplary damage award 
in this example were only $175,000, the plaintiff would recover the full 
$175,000 plus the other damages, because the exemplary damages would be 
below the lower cap of $200,000. If the plaintiff were awarded $1 million in 
economic damages, $2 million in noneconomic damages, and $3 million in 
exemplary damages, his exemplary damages would be capped at $2.75 
million - double the economic damages ($2 million) plus $750,000 of 
noneconomic damages. The plaintiff is allowed only to add noneconomic 
damages awarded up to $750,000, but that li¥ntation applies only to the 
detennination of exemplary damages to be awarded, not to the amount of 
noneconomic damages to which the plaintiff! is entitled. Because the amount 
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of exemplary damages under the formula is $2.75 million and the plaintiff 
was awarded more than that. the exemplary damage award is capped at that 
amount. The plaintiff can recover $1 million in economic damages, $2 
million in noneconomic damages, and $2.75 million in exemplary damages, 
for a total of $5.75 million. 

Juror qualification. Government Code, sec. 62.015 governs qualification of 
jurors. A juror may not serve on a particular case if he or she is a witness in 
the case; has an interest in the subject matter of the case; is related within 
thtee degrees of consanguinity (sibling, parent, grandparent, aunt, uncle, 
cousin) or affinity to a party in the case; has a bias or prejudice in favor of or 
against a party in the case; or has served as a juror in a former trial of the 
same case or in another case involving the same questions of fact. 

Venue; forum non conveniens. CPRC, chapter 15 governs venue. To hear a 
case, a court must have proper venue over the proceeding. Generally, venue is 
proper in the county where the injury occurred or where one or more of the 
parties reside. Although each plaintiff must establish venue independently of 
any other plaintiff, if venue is proper over one defendant, it is proper over all 
defendants properly joined in the case. If a court decides that it does not have 
proper venue over a case or party, the court must transfer the case to a court 
that has proper venue. 

Under the doctrine of forum non conveniens, governed by case law and 
CPRC, sec. 71.051, a court has the discretion to decline to hear a case when 
justice and the convenience of the parties would be served better if the action 
were brought in another forum. Forum non conveniens generally is used 
when a case comes from out of state or from another country, involving 
parties that reside and injuries that occurred outside of Texas. 

Venue decisions in Texas courts are subject to interlocutory appeal only in 
certain circumstances. In federal courts, there is no right to immediate appeal 
from a venue decision. 

Proportionate responsibility and design~tion of responsible parties. 
CPRC, chapter 33 and supporting case lawigovern proportionate 
responsibility and designation of responsible parties. 
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Under proportionate responsibility, an award to a party is reduced by the 
amount of responsibility apportioned to that party. Also, if a party is found to 
be more than 50 percent liable, that party is barred from recovery. Thus, if a 
plaintiff is found to be 30 percent liable and the defendant(s) 70 percent 
liable, the plaintiff's recovery is reduced by 30 percent, and the defendant( s) 
may not collect an award of damages. 

Comparative responsibility laws were enacted to remedy a common-law rule 
under which contributory negligence was a complete bar to actions based on 
negligence. That is, plaintiffs could recover no damages if found to have any 
liability for their injuries. The comparative responsibility statute accounts for 
the liability of plaintiffs and reduces their recovery on the basis of that 
amount of liability, rather than completely barring them from recovery. 
However, it does not require a reduction of exemplary or punitive damages. 

In 1989, the Legislature amended CPRC, sec. 33.002(b) to exclude the DTPA 
and worker's compensation benefits from application of this chapter. In 1995, 
the law was amended to exclude only those acting in a manner that could be a 
violation under the Penal Code, worker's compensation benefits, and a claim 
for exemplary damages. 

Defendants may be jointly and severally liable for a plaintiff's injuries if they 
are found to bear more than 50 percent of the liability for a case. If 
defendants are found to be jointly and severally liable, each defendant is 
liable for the full amount of the judgment, not simply the proportion of 
responsibility assessed to that defendant. However, defendants have rights of 
contribution against each other, meaning that each defendant can recover 
from the other defendants for the amount in excess of his liability. For 
example, Defendant A is found jointly and severally liable for damages of 
$100,000 and is assigned 70 percent of the liability for those damages, and 
Defendant B is assigned 30 percent liability. Defendant A is liable for all 
$100,000 of damages but has a right of contribution from Defendant B for 
that defendant's $30,000 of damages. 

A jury may apportion responsibility for an injury only among parties named 
in the case, although jurors may hear evidende about others who may have 
some responsibility. For example, a plaintiff may sue three defendants for 
damages but may settle with two of the defendants during the course of 
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litigation. At trial, the third defendant may not tell the jury about the 
plaintiff's settlement with the other two defendants but may argue that those 
defendants were responsible for the plaintiff's injuries. However, jurors may 
not apportion responsibility to the two defendants that settled. 

Preserving rights of indemnity. Indemnity is an assurance by which a 
person is secured against anticipated loss by a third person. Suppose that A is 
involved in a car wreck with B, both are insured drivers, A is injured, and A 
sues B. In this case, B's insurance company indemnifies her from losses to A, 
because part of B' s contract with the insurer requires the company to pay for 
any damage that B causes within policy limits. 

CPRC, sec. 33.017 governs the preservation of rights of indemnity. Chapter 
33 does not apply to rights of indemnity granted to a seller eligible for 
indemnity by Chapter 82, by the Texas Motor Vehicle Commission Code 
(Art. 4413(36), V. T.C.S), or by any other statute, nor rights granted by 
cont;ract at common law. 

Labor Code, sec. 417.001 governs third-party liability in labor-related actions. 
An employee or legal beneficiary may seek damages from a third party that is 
or may become liable for injury or death under the- worker's compensation
subtitle and may seek worker's compensation benefits as well. If benefits are 
claimed, the insurance carrier is subrogated to the injured employee's rights 
and may enforce the liability of the third party. That is, the insurer essentially 
assumes the role of the injured employee for purposes of regaining from the 
third party the costs of benefits paid to that employee. 

Interest. Finance Code, chapter 304, subchapter B governs post judgment 
interest and prejudgment interest on future damages. 

A court may assess post judgment interest on damages awarded to a plaintiff. 
An interest rate for this purpose that is not addressed in a contract under 
dispute is calculated on the basis of the auction rate for 52-week treasury bills 
issued by the Federal Reserve Board. Interest is 10 percent a year if the 
auction rate is less than 10 percent, or 20 percent per year if the auction rate is 
more than 20 percent. Post judgment interest accrues from the date a judgment 
is rendered to the date the judgment is paid, and the interest compounds 
annually. 
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Prejudgment interest, assessed in wrongful death, personal injury, or property 
damage cases, is equal to the post judgment interest rate applicable at the time 
of judgment. It does not compound but accrues from 180 days after the 
defendant receives written notice of the claim or the date the suit is filed and 
ends the day before the judgment is signed. If the defendant makes a written 
settlement offer to the claimant that is equal to or more than the amount of the 
judgment, prejudgment interest does not accrue during the period that the 
offer may be accepted. If the defendant makes a settlement offer that is less 
than the judgment amount, prejudgment interest does not accrue only on the 
amount of the settlement offer during the period when the offer may be 
accepted. 

Appeal bonds. CPRC, sec. 35.006 governs the stay of execution of a 
judgment. If a party owing a judgment shows the court that it has taken an 
appeal from a foreign judgment and that that appeal is pending, that it will 
take an appeal from that foreign judgment, or that a stay of execution has 
been granted and the party has furnished security for satisfaction of that 
jUdgment, the court must stay the enforcement of the foreign judgment until 
the appeal is concluded, until time for appeal expires, or until the stay of 
execution no longer exists. A foreign judgment also may be stayed if the 
debtor shows the court a ground on which enforcement of a judgment of a 
Texas court would be stayed. 

CPRC, chapter 52 governs security for judgments pending appeal. For a 
judgment to be stayed, the debtor must furnish a bond for the amount of the 
judgment or set aside the amount of the judgment in money. The trial court 
sets the amount of the bond or deposit, which generally equals the sum of the 
jUdgment, costs, and interest. A court may reduce that amount in a case that 
does not involve bond forfeiture, personal injury, or wrongful death, a claim 
covered by liability insurance, or a worker's compensation claim. The amount 
may be lowered only if the court [mds that setting the amount equal to the 
sum of the judgment, interest, and costs would cause irreparable harm to the 
debtor and that setting the security at a lower amount would not substantially 
decrease the likelihood that a judgment creditor could recover the full amount 
assessed after the exhaustion of appellate remedies. An appellate court may 
review the amount of a bond or deposit for sufficiency or excessiveness. 
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Evidence relating to seat belts. Transportation Code, sec. 545.413 makes it 
a misdemeanor offense not to ~ear a safety belt if a person is at least 15 years 
old and is riding in the front of a passenger car while it is being driven, in a 
seat that has a safety belt. The use or nonuse of a seat belt under this section 
is not admissible in evidence in a civil trial except in certain cases brought 
under the Family Code. 

Claims against employees or volunteers of a local government unit 
CPRC, chapter 108 limits the liability of public servants, excluding an 
independent contractor, the contractor's agent or employee, or another person 
who performs a contract for a unit of government. Sec. 108.002 limits to 
$100,000 the personal liability of a public servant, other than a health-care 
provider, for actions in the course and scope of employment or service. This 
limitation applies to damages arising from personal injury, death, property 
damage, and deprivation of a right, privilege, or immunity. 

Public school teachers. Education Code, sec. 22.051 governs liability of a 
school district's professional employees, defined to include a superintendent, 
principal, teacher, supervisor, social worker, counselor, nurse, teacher's aide, 
student teacher or intern, certified school bus driver, and any other person 
whose employment requires certification and the exercise of discretion. Such 
employees are immune from personal liability for any act that is incident to or 
within the scope of their duties and that involves the exercise of judgment or 
discretion, except when they use excessive force in the discipline of students 
or cause bodily injury to students through negligence. This provision does not 
apply to the operation, use, or maintenance of any motor vehicle. 

CSHB 4 (excluding Article 10 dealing with medical malpractice liability 
revisions, which was covered earlier) would make various changes in tort 
liability law. 

Class actions. Article 1 of CSHB 4 would .add Chapter 140 to the CPRC, 
governing the award of attorney's fees in class actions. Attorney's fees would 
have to be awarded from a common fund recovered for the class. The bill 
would cap attorney's fees at 25 percent of the amounts collected by the class 
members out of the common fund or at four times a base fee, whichever was 
lower. The court would have to determine the base fee by multiplying the 
number of hours the attorneys had worked by a rate the court deemed 

- 32-



HB4 
House Research Organization 

page 33 

appropriate in that area for that type of case. The court could increase or 
decrease the base fee on the basis of factors such as the novelty and difficulty 
of the case, the attorneys' experience, the amount of money in the action and 
the results obtained, and the level of expertise required to prosecute the 
action. 

The bill would authorize immediate review by the Supreme Court, rather than 
by a court of appeals, of a decision of whether or not to certify the class. 

CSHB 4 also would add Chapter 26 to the CPRC, governing class actions that 
involve the jurisdiction of a state agency. Parties to an action in which a state 
agency had exclusive jurisdiction to determine an issue in a dispute or to 
grant a remedy would have to exhaust all administrative remedies before 
going to state court. If the parties had not done so, a court would have to 
abate the action until administrative remedies were exhausted. If the court 
found that the administrative remedy conferred on the parties was an 
adequate substitute for the relief sought in court or was a substantial part of 
the relief sought by the claimant, the court would have to dismiss the action. 

Settlement offers. Article 2 of CSHB 4 would add Chapter 42 to the CPRC, 
governing settlement and recovery of litigation costs. It would apply to all 
civil actions except class actions; actions brought under the Family Code; 
actions relating to residential and construction liability under Property Code, 
chapter 27; actions brought on behalf of a minor or of person of unsound 
mind; and actions to collect worker's compensation benefits. It would not 
apply to an action by or against a governmental unit unless the unit elected to 
seek recovery of litigation costs under this chapter or elected to waive 
immunity from liability for costs awarded under this chapter. 

If a settlement offer was made under Chapter 42 and the plaintiff 
subsequently recovered at least 10 percent less than the offer at trial, the 
plaintiff could not recover attorney's fees from the time of the offer and 
would be liable to the defendants for the defense fees from the time of the 
offer, up to the amount of the judgment. The court would have to determine 
the amount of litigation costs. The judgment 'amount that would be subject to 
the settlement offer would not include the proceeds of an insurance policy 
paid to the claimant as the policy beneficiary; unless those proceeds were the 
subject of the suit. 
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A claimant would have up to 30 days to accept a settlement offer, or longer if 
stated in the offer. The settlement offer and acceptance would have to be in 
writing and served upon the other parties. The defendant could rescind the 
offer at any time before the claimant had accepted it. A rescinded offer would 
not count against the claimant at the time of judgment. A settlement offer 
would remain inadmissible in court. 

In a case where the claimant had settled with one or more persons, the 
defendants could elect either to take a dollar-for-dollar reduction on their 
amount of liability on the judgment, based on the settling party's amount of 
responsibility, or to reduce the amount by a percentage equal to the settling 
party's liability (percentage test). If the defendants chose not to elect or if 
they differed on their elections, the percentage test would apply. 

Products liability. Article 5 of CSHB 4 would revise statutes relating to 
products liability. For the purposes of CPRC, sec. 16.012, the bill would 
substitute its definition of "products liability action" for the defmition found 
CPRC, sec. 82.00l. The new defmition would add that damages sought could 
be in the fonn of any legal or equitable relief, including suits for various 
types of personal injury actions seeking all types of relief. The bill also would 
replace the tenn "manufacturing equipment" in sec. 16.012 with the word 
"product." 

For a claimant to have a statute of repose greater than 15 years, the seller or 
manufacturer would have to have made an express warranty in writing that 
the product had a useful safe life longer than 15 years. (The standard in 
current law is an express representation, which may occur verbally.) 

CSHB 4 would make a nonmanufacturing seller immune from liability for 
harm caused to a claimant by a product unless the claimant proved that: 
• the seller altered or modified the product and those changes caused the 

claimant's harm; 
• the seller had control over the warnings or instruction for the product 

and an inadequate warning or instruction caused the claimant's harm; 
• the seller made an incorrect express factual representation about the 

product that the claimant relied upon and thereby was harmed; or 
• the seller knew of a defect to the product at the time of supply and the 

defect caused the claimant harm. 
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In an action alleging an injury caused by an inadequate warning or instruction 
with regard to a phannaceutical product, the defendant would not be liable if 
the warnings or instructions that accompanied the medicine were those 
required by the U.S. Food and Drug Administration. 

The bill would specify that evidence of subsequent improvements and 
remedial measures is not admissible in a products liability action, except for 
purposes of impeaching other evidence. 

A defendant would not be liable for damages to a claimant caused by some 
aspect of labeling, formulation, or design of a product if the defendant proved 
by a preponderance of evidence that the product's labeling, formulation, or 
design complied with federal mandatory safety standards or regulations. 
However, if a plaintiff proved by clear and convincing evidence that the 
applicable federal standards were grossly inadequate to protect the public, the 
defendant would remain liable. A defendant would not be liable for damages 
if the defendant proved by a preponderance of the evidence that the product 
was subject to premarket licensing or approval by a government agency, that 
the manufacturer complied with all of the agency's standards, and that the 
agency later approved or licensed the product for sale. However, a defendant 
could be held liable if the claimant proved by clear and convincing evidence 
that the agency standards or procedures used for premarket licensing were 
grossly inadequate to protect the public or that the manufacturer had withheld 
from or misrepresented to the agency material and relevant evidence that was 
related to the performance of the product and the claimant's injury. These 
limitations would not apply to manufacturing flaws or defects. 

Exemplary damages. CSHB 4 would change the determination of the cap on 
exemplary damages. A court would have to determine the cap on basis of the 
amount of damages awarded in the judgment, rather than the amount found 
by the jury; that is, the judge could adjust the jury award before determining 
the amount of exemplary damages. Also, the award of exemplary damages 
based on felony conduct would require an actual conviction of a felony, 
rather than proof that the conduct would constitute a felony. 

Juror qualification. CSHB 4 would limit a party's ability to disqualify a 
petit juror for cause by specifying that a person's answer in voir dire that the 
person could not award a certain amount of damages based on a hypothetical 
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set of circumstances would not, in and of itself, establish bias or prejudice in 
favor or against a party in the action. 

Venue; forum non conveniens. Article 3 of CSHB 4 would add Subchapter 
F to CPRC, chapter 15, establishing a method for transferring all multidistrict 
civil litigation filed in a district court to a different venue. It would add 
Subchapter H to Government Code, chapter 74, creating a judicial panel on 
multidistrict litigation. 

The judicial panel could transfer related cases, those involving common 
issues of material fact, to any district court for consolidated or coordinated 
pretrial proceedings. Transfer could be initiated by the judicial panel or by a 
party in a case. The panel would have to order the transfer of related cases if 
the panel determined that the transfer was for the convenience of the parties 
and witnesses and was in the interest of justice and efficiency. An order 
granting transfer would be appealable by interlocutory appeal to the court of 
appeals, but an order denying transfer could not be appealed. 

The judicial panel on multidistrict litigation would comprise seven justices, 
each from a different court of appeals, appointed by the chief justice of the 
Supreme Court. The panel would have to determine which mll;ltidistrict cases 
should be transferred and would have to preside over consolidation or 
coordination of those cases. The panel could assign a district judge to preside 
over the pretrial proceedings of the coordinated or consolidated cases. A case 
would have to be remanded to the.district court from which it was transferred 
before the conclusion of pretrial proceedings, unless the case already had 
been terminated. 

CSHB 4 would change the requirement that each plaintiff establish venue 
independently of any other plaintiff to require that each plaintiff establish 
venue independently of every other plaintiff. If a plaintiff could not establish 
venue, that plaintiff's part of the case would have to be dismissed or 
transferred to a county of proper venue. The bill would allow an interlocutory 
appeal of a trial court's determination that a plaintiff did or did not establish 
proper venue. It also would allow that appeal to be taken by any party 
affected by the venue determination. 
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CSHB 4 would not change the application of the common-law doctrine of 
forum non conveniens to cases that do not involve personal injury or 
wrongful death. It would broaden a court's ability to transfer a case out of 
Texas when the court found that Texas is not the proper venue and make such 
a transfer mandatory rather than discretionary. It also would reduce the 
parties' ability to have a case removed from the court to which it was 
transferred and sent back to a Texas court. 

Proportionate responsibility. CSHB 4 would add actions brought under the 
DTP A, in which a defendant, settling person, or responsible third party is 
found pardy responsible, to the application of CPRC, chapter 33. It also 
would allow the designation of responsible third parties. Such designation 
would allow juries to assess responsibility to all designated parties, not only 
those that are parties to a case. 

A defendant who had engaged in a conspiracy to commit various felonies 
under the Penal Code would be jointly and severally liable for damages 
caused by that conduct only if the claimant proved that the defendant had 
acted with specific intent to do harm. Even if defendants were jointly and 
severally liable for damages to a claimant, they would be liable only for the 
percentage of damages found by the trier of fact equal to their percel}tage of 
responsibility. 

CSHB 4 would limit the amount of an insurance carrier's subrogation interest 
to the amount of total benefits paid or assumed by the carrier to an employee 
or legal beneficiary, minus the amount by which the court reduces the 
judgment based on the percentage of liability assessed to the employer. 

Interest. CSHB 4 would change the method of calculating post judgment 
interest, basing it on the weekly average one-year treasury yield as published 
by the Federal Reserve System. It would lower the minimum amount of 
interest from 10 percent to 5 percent and would lower the maximum amount 
from 20 percent to 15 percent. The bill would prohibit assessment or recovery 
of prejudgment interest on an award of future damages. 

I . 
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Appeal bonds. CSHB 4 would add several circumstances in which a court 
could grant a stay of execution of judgment. It would allow a stay in cases 
where the time for taking an appeal had not expired or where a stay of 
execution had been requested or was expected to be requested. It would 
authorize a judgment creditor to furnish the security for a foreign judgment in 
the future. 

The bilI would reduce the amount of security required to obtain an appeal 
bond. It would cap the amount of security at 50 percent of the judgment 
debtor's net worth or $25 million, whichever was lower. If the debtor showed 
that it was likely to suffer substantial economic harm if required to post 
security in the required amount, the trial court would have to lower the bond 
amount to an amount that would not cause the debtor substantial economic 
harm. An appellate court could review the bond amount but could not 
increase the amount above the cap. ' 

Evidence relating to seat belts. CSHB 4 would repeal Transportation Code, 
sec. 545.4l3(g), making the use or nonuse of seatbelts admissible in evidence 
in civil trials. 

Claims against employees or volunteers of a local government unit. The 
bilI would remove the exclusion of health-care providers from the limitations 
on personal liability. It would broaden the definition of a hospital district 
management contractor to statewide application by removing the qualification 
of having to provide services as part of a rural health-care network and in a 
district with a population below 50,000. 

Public school teachers •. CSHB 4 would remove "teacher" from the definition 
of "professional employee" under Education Code, sec. 22.051, and would 
specify that a teacher is not personally liable for acts that are incident to or 
within the scope of duties of the teacher's employment. This provision would 
not apply to a criminal offense, including sexual misconduct. 

Assignment of judges. CSHB 4 would create a procedure for assigning 
judges to health-care liability cases. On motion of a party to such a case, the 
Supreme Court would have to assign a judge. All parties in the case would 
have an opportunity to file a written objection to the assignment. 

- 38-



SUPPORTERS 
SAY: 

HB4 
House Research Organization 

page 39 

Effective date. All portions of CSHB 4 except for Article 10 (medical 
malpractice liability) would take effect September 1, 2003. 

CSHB 4 would make comprehensive reforms in Texas' system of tort liability 
law to address the many problems the system now causes. In doing so, 
CSHB 4 would create a system that offers balance and fairness for all parties. 

Texas is one of the most litigious states in the most litigious country in the 
world. The current lawsuit environment breeds litigiousness, which 
diminishes the peace of a civil society. Publicity about "jackpot" jury verdicts 
often does not relate those verdicts to job losses, reduced stock values, and 
the stifling effect on product improvements. Juries often appear to render 
such verdicts without fIrst considering how much they will increase the costs 
of products and services to the average consumer. 

Class actions. Class actions rarely go to trial, as defendants often are forced 
to settle the cases because the costs of pursuing the action and the risks 
involved are too great. Because it is less expensive to settle these cases, 
settlement often occurs shortly after a class is certifIed. Unfortunately, such 
settlements rarely benefIt the class members more than they benefIt the 
attorneys. 

Interlocutory appeal. By authorizing interlocutory appeals for class 
certifIcation, CSHB 4 would end abuses of class actions, rather than class 
actions themselves. Although' imperfect, class actions are a good way to 
address small problems. Corporations often f'md it preferable to settle existing 
liabilities through a single suit rather than through many. 

CSHB 4 would enable defendants to question the certifIcation of a class and 
would remove the implied requirement that a defendant settle once a class is 
certifIed. Under current law, no appeal to the certifIcation issue is possible 
until after trial, and because many cases do not go to trial, defendants unfairly 
are forced to settle once the class is certifIed, whether or not the certifIcation 
is appropriate. 

Although expedited appeals to the Supreme <;:ourt would be heard only 
slightly more quickly than regular appeals, using the normal appeals process 
would take much longer. Removing the court of appeals from the appellate 
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process would speed up litigation. Although it would take some time to 
establish this body of law, in the long run, it would make the process fairer, 
more efficient, and less expensive because the law would be uniform and 
certain across Texas. Defendants would be precluded from unnecessary 
appeals of class certification because they would know when their cases were 
proper under the law. This would save an immense amount of money for the 
judicial system as well as for parties and litigants. 

Attorney's fees. Class attorneys often receive more recovery'than the class 
members themselves receive because the interests of the class attorneys and 
the defense align when it comes to settlement. The defense wants to limit the 
amount that it has to payout, while class attorneys want to maximize their 
fees. Unfortunately, this process often squeezes the interests of the class out 
of the fee formula. Although a class settlement must be approved by the 
court,. securing a settlement favorable both sets of attorneys is not difficult. 

CSHB 4 would ensure that class members recovered fully for their injuries. It 
would end the proliferation of "coupon settlements" that entitle class 
members to a discount off their next purchase while the class attorneys reap 
millions of dollars. The bill would create a mandatory procedure for 
calculating fees to be awarded to class counsel and would cap those fees at 25 
percent of the class recovery. This cap would ensure that the class members 
could reCOVer actual value for their injuries by forcing the class attorney to 
maximize the class recovery. 

Administrative remedies. Asbestos litigation is clogging the courts. CSHB 4 
would help valid claimants receive their recovery more quickly by requiring 
that claims within the jurisdiction of state agencies go to the appropriate 
agency for adjudication before going to court as class actions. Often agencies 
can offer the relief that the claimants have requested and can do so more 
quickly than the courts can. Requiring claimants to exhaust their 
administrative remedies before they go to court would ensure that claimants 
are compensated timely and fully for their injuries. 

Settlement offers. The CSHB 4 provisions on offers of settlement are crafted 
after Rule 68 of the Federal Rules of Civil Procedure. However, unlike this 
bill, Rule 68 does not include the loss or gain of attorney's fees. Currently, 
every settlement has four comers: the plaintiff, plaintiff's attorney, defendant, 
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and defense attorney. Often, only one of these corners refuses ~o settle. CSHB 
4 would create a system that provides an incentive for all corners to agree to a 
fair settlement at the earliest possible time. 

Rule 68 often is not invoked because the amount that a party can gain - that 
is, only the litigation costs - is not worth the effort. CSHB 4 would give 
parties adequate incentive both to seek recovery of costs and fees and to settle 
early in the case to avoid the risk of losing costs and fees. These incentives 
would benefit both parties and would ensure relief for injured parties in a 
timely manner. Plaintiffs would risk losing their attorney's fees and costs 
from the time of the offer to the end of trial if they did not accept a 
reasonable offer. Plaintiffs would be liable for defense attorney's fees and 
costs for that same time period if they refused the offer. Defendants would be 
encouraged to make reasonable settlement offers early, because they would 
be entitled to receive reimbursement for their fees and costs from the 
plaintiffs if the offer was more favorable than the judgment for the plaintiffs. 
Plaintiffs would be encouraged to accept reasonable settlement offers early 
because if they did not, they would risk losing their fees and costs from the 
time the settlement offer was made to the end of trial. These incentives also 
would help to unclog the courts by reducing the number of cases that make it 
to trial. 

The current system presumes that every defendant has the capacity to pay 
claims and that most plaintiffs do not have the resources to pay for their own 
legal representation. Some other states use what is called a two-sided system, 
in which plaintiffs can make counteroffers with the same protection as 
defendants have for making settlement offers. In practice, defendants under 
such systems often are forced to pay costs and fees, while plaintiffs are not 
required to do this because they do not have the resources. Although the 
systems are called two-sided, they are unilateral in practice. 

CSHB 4 would provide a safeguard to prevent plaintiffs from being 
responsible for fees that they cannot pay. Plaintiffs would be responsible only 
for defense fees and costs up to the amount that the plaintiffs received in the 
judgment. 

CSHB 4 is designed to deal with the average case, which generally has a 
nine-month discovery period. The vast majority of plaintiffs can determine 
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the value of their cases within 90 days. If a plaintiff with a complex case 
needed more time to determine its worth, the plaintiff could ask the court to 
extend the settlement time limit. This limit would encourage plaintiffs to 
gather information in a timely manner and would prevent cases from 
lingering in the system. 

Election of credit for settlements. CSHB 4 would clarify defendants' choice 
of settlement credits by allowing them to choose between dollar-for-dollar 
and percentage credits. 

Products liability. These provisions of the bill would diminish the practice 
of forum selection. Often a plaintiff sues an innocent retailer along with a 
liable manufacturer to give the plaintiff jurisdiction in Texas courts and to 
prevent the case from being removed to federal court, which generally is 
regarded as more defense-friendly. Some plaintiffs sue innocent retailers 
because the defendant may be willing to offer some money in settlement to 
avoid the nuisance of dealing with a lawsuit. This bill would protect people 
who are not at fault from being dragged into suits for the wrong reasons. 

CSHB 4 would protect retailers from liability for products manufactured by 
someone else. The bill would give immunity to a seller that had no part in 
making a product dangerous. Retailers often are small businesses that are in 
no better position to pay for the harm than is the plaintiff. The argument that 
this bill would cause retailers to ignore the safety of the products they sell is 
devoid of merit. A retailer known to sell shoddy products will lose its 
customer base. 

Statute of repose. Establishing a I5-year statute ofiepose for product liability 
claims would allow manufacturers to determine how long they were 
susceptible to suits. Manufacturers could plan for expansion or improvement 
of their business without worrying about stale claims. 

Government standards defense. CSHB 4 would relieve manufacturers of 
liability for claims arising from formulation, labeling, or design of products if 
they complied with mandatory governmental regulations associated with the 
sale or manufacture of a product. For this itnmunity to apply, the regulations 
would have to govern the product risk that allegedly caused harm. Thus, the 
defendant could use only a mandatory government standard that required 
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certain safety measures to be taken to prevent the problem that occurred if the 
defendant followed that standard. 

Subsequent remedial measures. Limiting the use of evidence of subsequent 
remedial measures would encourage manufacturers to improve their products 
to make them better and safer. 

Exemplary damages. By limiting the amount of exemplary damages that a 
claimant could receive, CSHB 4 would allow a claimant to send a message 
that the defendant did something wrong without putting the defendant out of 
business. Exemplary damages should be designed to prevent a defendant 
from repeating a harmful action, not to prevent a business from operating at 
all. Allowing the trial court to cap exemplary damages would ensure that the 
system has the proper checks and balances by allowing the judge to adjust the 
jury's verdict to conform with the law. Because juries often do not understand 
the complexities of corporate fmance, they fmd it difficult to ascertain the 
proper amount of damages to assess against a corporate wrongdoer. The 
Legislature should assist judges by giving them a simple formula with which 
to determine damages. 

The damage limit proposed in CSHB 4 would not apply to a case in which the 
defendant had been convicted of a felony. Current law removes the 
application of the cap if the defendant simply has been accused of conduct 
that is described as a felony. In some situations, plaintiff s attorneys are 
"pleading around the caps" by alleging conduct that would constitute a 
felony. The mere threat of such charges emerging at trial often makes the 
defendant settle the case, even if the plaintiff might not be able to prove the 
conduct. This bill would prevent juries from punishing defendants for crimes 
for which they have not been convicted. 

Juror qualification. CSHB 4 would give judges explicit guidelines as to 
when they mayor may not strike jurors for cause. Plaintiffs attorneys often 
prequalify jurors for large verdicts by striking jurors for cause even for a 
small amount of bias. The proposed limits on the use of strikes for cause 
wouls:! enable justice to be served better by allowing qualified jurors to serve. 

Allowing jurors to be struck for their answers to a hypothetical question 
about the case would not be equivalent to refusing to allow a prosecutor to 
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ask if anyone on the panel could not send someone to jail. CSHB 4 would 
prevent a plaintiff from asking the panel a hypothetical question about one 
issue in the case, exemplary damages. It is not fair to allow one party to couch 
a specific question about the facts of its case in a hypothetical framework and 
then use the answer to strike a potential juror. 

Venue; forum non conveniens. Texas courts are clogged with cases that 
. should not belong there. In some cases, no parties are from Texas, the 

occurrences being litigated did not occur in Texas, and Texas has no 
meaningful relation to the cases or parties other than that the plaintiffs believe 
they can recover more money in a Texas court than elsewhere. CSHB 4 
would make the Texas rule on forum non conveniens more consistent with 
the federal rule, giving Texas courts a more substantial basis to send cases 
back where they belong. 

Allowing interlocutory appeals of all venue decisions would prevent cases 
from being heard in improper venues and being overturned later for that 
reason. This would speed up the administration of justice by allowing a party 
to receive appellate review on the issue immediately after it was decided, 
rather than going through the expense and delay of trial. 

Multidistrict litigation. Currently, a large corporation can be sued by many 
plaintiffs in cases spread over hundreds of counties across the state. In such 
situations, the company cannot give each case the individual attention that it 
deserves. CSHB 4, modeled on the federal system, would allow consolidation 
of cases that share fact issues for the purposes of pretrial matters and would 
allow multi-plaintiff cases to be heard in a more efficient manner that would 
ensure justice for all parties. Allowing the same judge to hear cases that 
involve similar questions of fact would ensure that each case received the 
same ruling. This consolidation would reduce costs for the judicial system 
and for parties. The cases would have a consolidated discovery process, a 
consolidated effort on pretrial motions, and reduced attorney participation 
because the cases would be run by an attorney steering committee. In this 
system, each of the plaintiffs would be bettyr able to get the amount that they 
deserve. 

Proportionate responsibility and designation of responsible parties. 
CSHB 6 would allow all potentially responsible parties to be submitted to the 
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fact [ruder. The current system confuses jurors because they are told about all 
of the possibly responsible people but may assess liability only to those that 
are parties in the case. This encourages plaintiffs to seek to maximize their 
recovery by suing defendants with the "deepest pockets" rather than those 
that are most liable. 

It makes no sense to allow jurors to hear about all of the responsible parties 
but not to let them decide the amount of responsibility that should be assessed 
to nonparties. Some innocent business owners are being held responsible for 
crimes committed by others. For example, an apartment owner was held 
liable for the murder of a resident. The jury was told about the murderer and 
about his conviction for murder, but he was not made a party to the case. The 
jury found the apartment owner liable for failure to protect the plaintiff from 
harm, even though the owner had nothing to do with the crime. Under CSHB 
4, the jury could assess liability against the criminal and not hold the 
apartment owner responsible for a crime he did not commit. 

Interest. Eliminating prejudgment interest on future damages would be fair 
because these damages are not incurred until after trial is over. The reasoning 
behind assessing prejudgment interest is that plaintiffs already have paid 
money for actual damages that could have been in their possession and 
control during the time they were waiting for defendants to pay. It does not 
make sense to charge a defendant interest on a debt that has yet to be 
incurred. 

CSHB 4 would establish a judgment interest rate that more closely reflects 
market conditions. In recent months, interest rates have fallen sharply. 
Current law·requires a minimum interest rate of 10 percent and a maximum 
of 20 percent. These rates are exorbitant in view of the interest that many 
investments are earning now. Reducing the rates would be fair to both parties. 

Appeal bonds. Many defendants find it difficult to pursue appeals because 
they cannot afford the high costs of an appeal bond. In many cases, the cost 
of the bond makes the end of the suit at the time of judgment and not after a 
rightfully brought appeal. CSHB 4 would lmpt the bonding requirement to 
compensatory damages awarded and would cap the total amount of the bond. 
The proposed amount, the greater of 50 percent of the defendant's net worth 
or $25 million, has been found sufficient in other states and has not been 
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considered so high as to encourage defendants to default on their bonds or to 
deny plaintiffs the relief to which they are entitled. 

There is no easy way to define "net worth," and it is important to give judges 
discretion to detennine this on a case-by-case basis. If a plaintiff feels that a 
defendant is manipulating its assets to reduce the bond amount, the plaintiff 
can ask the judge to address this. 

Evidence relating to seatbelts. CSHB 4 would ensure fairness at trial by 
allowing the use or nonuse of seatbelts to be admissible in evidence. Jurors 
must be able to hear appropriate evidence to assign fault appropriately. 
Excluding this evidence' can result in assessing more responsibility and 
damages to defendants than they deserve. It is nonsensical to require people 
to wear seatbelts when in a moving vehicle and then to reward them at trial 
even if they have broken the law. CSHB 4 would give people an additional 
reason to wear their seatbelts, because if they were injured, they would bear 
some responsibility for failing to obey the law. 

Claims against employees or volunteers of a local government unit. The 
lack of protection for workers in county hospitals makes these hospitals 
vulnerable to costly medical malpractice claims. CSHB 4 would make all 
public servants subject to a $100,000 limit on personal liability. This 

. limitation would allow rightful claimants the relief they deserved while 
preventing hospitals from closing because of rising litigation costs. 

Public school teachers. Teachers perform valuable services and deserve 
more protection from liability. CSHB 4 would eliminate current confusion 
over whether a teacher's act is discretionary or ministerial for purposes of 
determining liability and would enable teachers to do their jobs without 
worrying about being sued. 

CSHB 4 would destroy the benefits that the legal system has developed for 
ordinary people over hundreds of years of common law. It would endanger 
the legal rights of millions of Texas citizens. Calling this a "reform" bill is 
misleading, as the system it would create would be more unfair than the 
current system. CSHB 4 effectively would ~lam the courthouse doors in the 
faces of plaintiffs with valid claims and woUld encourage defendants to 
continue wrongful business practices by removing the threat of suit. 

- 46-



HB4 
House Research Organization 

page 47 

'-------

So-called 'jackpot" verdicts are a combination of compensation for injuries 
and a message to companies to stop hurting people. Companies sometimes 
refuse to listen to consumers' complaints unless they face severe 
consequences. If jurors are not allowed to send a message through damage 
awards, companies will have no incentive to keep deadly products off the 
market. 

Class actions. Class actions provide a valuable avenue for relief, especially 
for small claims that are not sufficient to justify an individual expenditure of 
resources. By making it more difficult to maintain class actions, changing the 
appeals process, and requiring the exhaustion of administrative remedies 
before going to court, CSHB 4 would prevent thousands of people from being 
able to obtain the justice they deserve. 

Interlocutory appeal. Providing an interlocutory appeal for class certification 
decisions would make defendants less likely to settle valid claims because 
they could delay the cases by seeking appeal at a stage where appeal is not 
necessary. Valid claims would take much longer to be resolved, and the 
people who need relief the most might die before they could receive it. 

The current court system has checks and balances in place to prevent abuses. 
Trial judges are qualified to make class certification rulings and must follow 
set guidelines to certify a class. An existing body of case law clearly 
describes the elements of a valid class action. By certifying a class, the trial 
judge is stating that the claims alleged have merit. No other area of the law 
allows a party to appeal a trial court's determination that the claims alleged 
are not frivolous. An interlocutory appeal is intended to be reserved for 
extraordinary circumstances, not for class certification. 

An expedited appeals process can be beneficial if applied fairly. However, 
interlocutory appeals on the class certification issue can become a tool for 
crafty litigants to abuse the process by delaying otherwise valid claims or 
having them dismissed because of minor procedural matters rather than on 
the facts. 

Attorney's fees. Although problems may exist with attorney's fees in certain 
class settlements, CSHB 4 would not address the problems' source and 
solution. The problem arises when class attorneys have a conflict of interest 
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at the time of settlement. Often the interests of the class attorneys and 
defendant will align at the time of the settlement because the defendant wants 
to minimize its payout and the attorneys wants to maximize their fees. Often 
the defendants will agree to high attorney's fees in exchange for a settlement 
that reduces the overall payout. This agreement shortchanges class members 
and reduces the deterrent value of the suit. 

The so-called lodestar method of fee determination proposed by CSHB 4 
would do more to reduce the defendant's payout than to increase the class 
recovery. The solution to the current problem would be to mandate close 
oversight of settlements by judges and to implement standards and a process 
for determining attorney's fees that are fair to all parties. 

Administrative remedies. In theory, state agencies could and should provide a 
fair and efficient avenue for pursuing redress of claims. However, many 
agencies are influenced unduly by the entities they regulate. Few agencies 
have the infrastructure and funding to adjudicate disputes in a timely manner, 
and the budget cuts now proposed are likely to make matters worse. For 
example, the Board of Medical Examiners traditionally has maintained a 
backlog of cases and cannot proceed on more than a few cases a year. Also, 
under this bill, it is possible that a party would have to go through every 
agency that has control over the issues in the case to exhaust the 
administrative remedies. Even then, the parties may not receive just 
compensation for their injuries because agencies rarely have the authority or 
inclination to award full damages and often cannot award attorney's fees. 

Settlement offers. It is almost impossible to say what a case is worth 90 days 
after the case is filed. At that stage, litigants barely have had time to begin 
discovery and likely have not had· a chance to depose any witnesses or parties. 
By requiring a plaintiff to accept a defendant's offer of settlement this early 
in the case, CSHB 4 would force plaintiffs to decide the value of their case 
before they have had a chance to gather enough facts. Defendants could 
undervalue. their cases and make too Iowan offer, then have to incur the same 
litigation expenses they were trying to avoid. 

CSHB 4 would cause a greater "litigation lottery" than now exists. It would 
force parties to guess the value of their cases early in the process at the risk of 
losing litigation costs. The process of determining the value of a person's 
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injuries would become a guessing game. The sharp penalties that would be 
assessed against the plaintiffs if they did not reach a certain mark would 
preclude many injured claimants from receiving the amount of recovery they 
deserved. 

Election of credit for settlements. The easiest and fairest way to deal with 
settlement credits would be to allow only percentage credits. These enable 
plaintiffs to deal with defendants in settlements from a position of strength 
because the amount of the judgment would be reduced only by the amount of 
the settling defendant's assessed responsibility. With a dollar-for-dollar 
credit, plaintiffs would lose all of the recovery awarded at trial if the amount 
they settled for with a defendant was the same as or exceeded the amount of 
the judgment. 

Products liability. Rather than protecting innocent sellers, CSHB 4 is aimed 
primarily at reducing justifiable forum selection. Plaintiffs typically sue all 
parties that they believe are liable for their injuries. Sanctions exist in current 
law for frivolous lawsuits. This bill only would preclude injured parties from 
recovering from tortfeasors and would not immunize sellers for their bad acts. 

The vast majority of toys sold in this country are made abroad. The 
Consumer Product Safety Division neither has the time nor resources to 
ensure that these products meet federal safety standards that govern size of 
toy parts and the toxicity of paintS and glues. They rely on the retailers to do 
this. This bill would remove the retailer's obligation to exercise judgment to 
ensure that the products they sell are safe. 

Government standards defense. CSHB 4 would immunize manufacturers that 
make unsafe products. Protecting manufacturers that comply with 
governmental regulations would allow manufacturers to deny responsibility 
for injuries they cause. Governmental regulations are set as minimum 
standards, not according to what is or is not safe for the average consumer, 
and are not designed for setting liability limits. If companies are allowed to 
use this defense, it would completely remove any incentive theyhave to fix a 
problem that has injured people. \ 

Subsequent remedial measures. Limiting the admissibility of subsequent 
remedial measures to impeachment purpose~ would prevent juries from 

-49 -



HB4 
House Research Organization 

page 50 

t'· ~ 

hearing all the evidence they need to determine liability and damages. It is 
important for jurors to know if a company has changed its product because 
the company knew that it was dangerous. Limiting this evidence would 
withhold material facts and would prevent juries from properly deciding 
cases. It would encourage companies to continue making products they know 
are unsafe without the deterrent of knowing that a jury might hear about it 
later. 

Additionally, this protection would put an artificially short life span on 
products that frequently and reliably have lasted longer than the 
representations made by the manufacturer. There is nothing in this bill to 
prevent a manufacturer from purposely representing a shorter life than 
expected on a product and consumers would be harmed because they would 
be required to rely on these representations. 

Exemplary damages. Exemplary damages are intended to punish 
wrongdoers for egregious harm so that they will not repeat the hannful acts. 
Limiting the amount of exemplary damages that a court could assess against a 
defendant would undermine a jury's ability to send the proper message to the 
wrongdoer. Jurors decide murder cases and other cases, and th~y can be 
trusted to determine how much to assess against a wrongdoer in exemplary 
damages. In the unlikely event that a jury grants a verdict that is too high, a 
judge can lower the damage award. Current law provides this protection, and 
there is no need for the changes proposed in CSHB 4. 

A deterrent already exists to prevent plaintiffs from "pleading around the 
caps." Plaintiffs must both plead and prove acts that would constitute a felony 
before they can recover damages in excess of the caps. Regardless of what 
plaintiffs plead, they must have the proof to back up the pleadings to receive 
damages. This poses no threat to defendants because if plaintiffs fail to prove 
the actions, defendants are not liable for amounts in excess of the caps. 
CSHB 4 would reward criminals for "playing the system" by giving them 
protection from liability for which they are rightfully liable. 

Juror qualification. By removing a party's ability to strike a juror for cause 
based on a statement of bias against damages, CSHB 4 would interfere with 
thejury process unnecessarily. In a system that is supposed to promote 
unbiased selection, it would be unfair to m~e a party use a preemptory strike 
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on a juror that should be struck for cause. Additionally, the law requires that 
jurors be struck for cause when they say that they are unwilling to follow the 
law, yet this bill would allow jurors that refuse to follow the law to be placed 
on a jury. This would be similar to requiring a prosecutor to use a 
preemptory strike against a juror who said that he did not want to send 
anyone to jail. Judges typically require a much higher standard of proof of 
bias to strike a juror for cause and generally do not base a causal strike on a 
juror's tendency to lean toward one party. It is important for both sides to be 
able to find out as much as possible about potential jurors before selecting 
them for the panel, to ensure trial by a jury of peers. Limiting one side's 
ability to do this would be unfair and against the interest of justice. 

Venue; forum non conveniens. Pushing cases out of Texas that belong in 
the state's courts would deny claimants relief to which they are entitled. 
Plaintiffs already must plead and prove sufficient facts to show that venue is 
proper. The current venue rules give judges enough authority to remove cases 
that do not belong here. As the party who has been injured and needs 
compensation, the plaintiff is allowed to choose a forum that is both 
convenient and necessary to the parties. Denying plaintiffs this right would 
sway the balance in the favor of the defense and would trample the rights of 
injured plaintiffs. 

Allowing an interlocutory appeal of venue decisions would cause 
unnecessary delay. Currently, a right to appeal a venue decision exists upon 
the completion of a case. To allow a party to appeal a decision in the middle 
of the process would invite gamesmanship and delaying tactics. For example, 
it could take four months for a party to receive a decision on the issue from 
the court of appeals and an additional four months if the Supreme Court 
decided to hear the case. During this eight-month delay, the parties would 
incur costs and tie up court time in a case that probably would have been 
concluded in that amount of time. This would be costly to both the parties 
and the judicial system and would reduce the system's efficiency. 

Multidistrict litigation. Combining multi-plaintiff cases, as proposed by this 
bill, would not be in the interest of justice. Making the parties join together 
for purposes of pretrial procedure would ignore the uniqueness of each 
plaintiff s injuries. A single judge reviewing a block of hundreds of cases 
cannot give each case the individual attention it needs and deserves. Courts 
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are dealing with heavy dockets and are attempting to resolve pretrial matters 
more efficiently. Adding hundreds of cases to one judge's docket would tax 
the court and would be impractical in view of the overload that most courts 
already face. Combining cases also would require the parties to travel more, 
putting a greater burden on an already injured claimant. 

CSHB 4 would allow defendants to "forum shop," which the bill's supporters 
say plaintiffs should not be allowed to do. Defendants could combine cases 
into the court of their choosing rather than into the court that was most 
proper. 

CSHB 4 would deny plaintiffs the right to use their chosen attorneys for 
. pretrial matters and would force them to use a panel of attorneys. No single 
plaintiff would be guaranteed that his attorney would be on the panel, and the 
panel might not include the most experienced or qualified attorneys. Also, the 
bill would provide no guidance as to how to choose the panel of attorneys. 
This could prove a Herculean task for a judge in a consolidated case, since 
there might be thousands of attorneys to choose from. Adding this task to a 
judge's already heavy docket would increase the frustration, inefficiency, and 
cost already burdening the parties and the system. 

Proportionate responsibility and designation of responsible parties. 
Plaintiffs have the right to sue any and all parties that they believe are liable 
for their injuries, and they risk being forever barred from claims against 
necessary parties that they fail to sue. Requiring the designation of all 
potential defendants would be unfair to plaintiffs because it would override 
their right to sue whom they choose. Defendants could bring a string of 
possible defendants into the case in name only and encourage juries to assess 
damages to the imaginary defendants. Also, if a designated party is found to 
be jointly and severally liable for the plaintiff's injuries and the true 
defendants liable as well, but not jointly and severally, the true defendants 
could skip out on the amount of damages assessed against them because the 
designated parties would be liable for the whole amount. This would be 
unfair to the plaintiffs and would deny them their right to recourse for their 
injuries. CSHB 4 would increase juries' confusion because jurors would have 
to assess liability to a string of designated parties, none of whom they had 
seen or heard anything about, other than what the parties had said. 
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CSHB 4 would specify no means for a designated party to respond to an 
accusation. These parties would have no incentive to respond, because the 
statements made and verdict rendered at trial would have no bearing on 
further cases involving the designated parties. The jury would have to rely on 
a one-sided fmger-pointing description of what occurred anp would be denied 
the ability to hear the other side. 

Interest. Prejudgment interest is assessed both to compensate a plaintiff for 
paying costs incurred before trial and as an incentive for a defendant to settle 
a valid suit before trial. By removing the claimant's ability to recover 
prejudgment interest, CSHB 4 would offer a defendant an incentive to wait as 
long as possible to go to trial and would remove the incentive for a timely 
settlement, because the defendant's damages would be the same no matter 
when he agreed to pay them. 

Current law provides for fluctuation of interest rates by requiring that market 
rates apply. It also protects the parties from receiving too high or too Iowa 
rate by providing a floor and ceiling. A higher market rate encourages the 
defendant to settle a case in a more timely manner because it is more than the 
defendant's return on the money. 

Appeal bonds. The purpose of an appeal bond is to ensure a plaintiff's 
recovery in the event that the defendant tries to skip out on the judgment. 
Capping the amount of the bond, as proposed in CSHB 4, would limit a 
party's ability to recover the full amount of damages if the defendant 
defaulted on the bond, because the cap often would be lower than the 
judgment amount. 

Determining the cap would be difficult, expensive, and time-consuming for a 
court. It would have to assume the position of a corporate fmancial analyst 
and spend much time going through voluminous and complicated documents. 
Also, appeal could not be taken until the bond amount was assessed, creating 
further delay and costs to the parties . 

. Evidence relating to seatbeIts. CSHB 4 would allow the use or nonuse of 
seatbelts to be admissible in evidence. This ¢ould allow defendants to reduce 
their liability on the basis of something wholly unrelated to the cause of an 
accident. 
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Claims against employees or volunteers of a local government unit. The 
bill would further strain already injured plaintiffs by limiting their ability to 
recover from certain health-care providers. Tortfeasors should be liable for all 
. damages they cause. Reducing the liability of these providers would deprive 
daimants of their right to recover for their injuries. 

Public school teachers. CSHE 4 would make school teachers immune from 
liability for acts that do not involve discretion and for acts involving the use 
or operation of a motor vehicle. For example, a teacher would not be liable if 
he or she were driving a bus full of children and had an accident that killed a 
child. Current law holds that a teacher's duty to report the sexual abuse of a 
student is not a discretionary act, and thus the teacher is not immune from 
liability under this section. csiIB 4 would immunize a teacher who failed to 
report such abuse. Expanding teachers' liability from immunity might make it 
easier for them to do their jobs, but it would do so at the expense of the health 
and safety of school children. 

Assignment of judges. By allowing a party to move for the appointment of a 
judge on a health-care liability claim from a list promulgated by the Supreme 
Court, CSHE 4 would provide another avenue for forum shopping. Besides 
offering defendants the ability to delay the case, it would allow them to 
.choose their judge. 

HE 3 and HE 4 do not belong in the same bill. The fact that both bills relate 
to changes in tort liability statutes is not a sufficient reason to combine them. 
'The public is better infonned about medical malpractice than about tort law. 
The bills were combined so that tort-refonn proposals could "piggyback" on 
medical malpractice. Both issues are important, and they carry distinct 
consequences for Texas. However, considering them together muddies the 
waters and makes it more difficult to debate these issues properly. Separating 
the bills would allow suitable review of all of the issues. 

The committee substitute combines elements from two bil1s, HB 4 and HE 3, 
both by Nixon. CSHB 4 would remove the requirement that a court determine 
the reasonable attorney fees for a class actio)1 before detennining a base fee; 
restore design defects immunity for toxic or ienvironmentaI torts and for drugs 
or devices; and remove successor liability pertaining to civil suits of a foreign 
corporation. The substitute also would extend immunity to sellers of 
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phannaceutical products when the buyer is given the FDA product insert; 
create an option to change judges to one from a list created by the Supreme 
Court for health care claims; and expand public school teachers' limitations 
from liability to all acts within the scope of their job, including the use of a 
motor vehicle. 

The committee substitute includes the majority of HB 3 by Nixon in Article 
10. The committee substitute would create a 10 percent buffer for the 
rejection of settlement offers. The committee substitute does not include 
changes to the statute of limitations that would remove any disability of 
minority and permit minors to file a claim, but includes a statute of repose . 
. The committee substitute would award attorney fees in a lump sum even 
when the judgment was in periodic payments, while the bill as filed would 
have awarded some of the attorney fees under a periodic payment schedule. 
The committee substitute would identify physicians as vendors for the 
purpose of a vendor's endorsement. The bill as filed would have required the 
commissioner of insurance to conduct a study of the medical malpractice 
insurance market in Texas following enactment of the bill. 

On March 13, the U.S. House passed H.R. 5, concerning medical liability, 
which would limit non-economic damages to $250,000, punitive damages to 
the greater of twice economic damages or $250,000, and attorneys' fees. It 
would prohibit a jury from awarding punitive damages when no monetary or 
economic award was granted. The bill would preempt state law where there 
are fewer liability protections for providers or health plans, but would not 
preempt state law in regard to caps as long as some type of cap exists. 

CSHJR 3 by Nixon, which proposes a constitutional amendment to authorize 
the Legislature to limit m~dical liability damage awards, has been set on the 
calendar for March 20. 
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The House Committee on Civil Practices 
78th Legislature 
February 19,2003 
2:00 p.m. or upon adjournment 
Capitol Extension, E2.026 

CORRECTED MINUTES 

On March 3, 2003, the House Committee on Civil Practices authorized the correction of the 
minutes for the meeting of the House Committee on Civil Practices held on February 19,2003. 
The following are the corrected minutes for that meeting: 

Pursuant to a notice posted on February 14,2003, the House Committee on Civil Practices met in 
a public hearing and was called to order by the chair, Representative Nixon, at 2:26 p.m. 

The roll was answered as follows: 

Present: Representatives Nixon; Gattis; Davis, Yvonne; Hartnett; King; Krusee; Rose; 
Woolley (8). 

Absent: Representative Capelo (l). 

A quorum was present. 

The chair laid out HB 3 and HJR 3 and explained the bills. 

Testimony was taken. (See attached witness list.) 

(Representative Capelo now present.) 

The chair recognized Representative Eiland. 

The chair closed on HB 3 and HJR 3. 

HB 3 was left pending without objection. 

HJR 3 was left pending without objection. 

At 10:50 p.m., on the motion of Representative Gattis and without objection, the meeting was 
adjourned subject to the call of the chair. 

~tJ- k 
Rq\. Nixon/ Chair 
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The House Committee on Civil Practices 
78th Legislature 
March 4, 2003 
Upon final adjourn.lrecess 
Capitol Extension, E2.014 

Pursuant to a notice posted on February 28, 2003, the House Committee on Civil Practices met in 
a formal meeting and was called to order by the chair, Representative Nixon, at 12:30 p.m. 

The roll was answered as follows: 

Present: 

Absent: 

Representatives Nixon; Gattis; Capelo; Hartnett; King; Krusee; Rose; Woolley 
(8). 

Representative Davis, Yvonne (1). 

A quorum was present. 

HB4 

The chair laid out HB 4 as pending business. 

') Representative Capelo offered a complete committee substitute. 

) 
.-

The committee substitute was adopted without objection. 

(Representative Davis, Yvonne now present.) 

Representative King moved that HB 4, as substituted, be reported favorably to the full house with 
the recommendation that it do pass and be printed. The motion prevailed by the following record 
vote: 

Ayes: 

Nays: 

Representatives Nixon; Gattis; Capelo; Hartnett; King; Krusee; Rose; 
Woolley (8). 

Representative Davis, Yvonne (I). 

Present, Not Voting: None (0). 

Absent: None (0). 
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Sunday, June 1,2003 
Tape Side Counter Member Bill/Res No. Action 
296 B 462 8peaker Craddick RollCall 

407 Rep. Christian Invocation 
120 Rep. Delisi Doctor of the Day 

297 A 0 Rep. Menendez HR1657 Adopted/Miller Memorial 
544 Message from 8enate 
750 Announcements 
910 Rep. Quintanilla HR1848, Adopted 

1849,1853,1854 

2217 Rep. Talton Parliamentary Inquiry 
2372 Rep. Hope 8B1639 Conference Committee 

Report 
AlB 2435 Rep. Burnam 8B1639 Question 

B 2816 Point of Order / Time 
Expired 

2801 Rep. Burnam Point of Order/over ruled 
2403 Rep. Burnam 8B1639 Point of Order/over ruled 
2266 Rep. Burnam 8B1639 Oppose 
2188 Rep. Cook, Robert "Robby" 8B1639 In Favor 
2065 Rep. Villarreal 8B1639 Question 
1905 Rep. Hope 8B1639 Close 
1886 8B1639 Conference Committee 

Report/Record 
Vote/adopted 

1809 Message from 8enate 
1711 Rep. Telford HB1566 Conference Committee 

Report/Adopted 
1627 Rep. Denny HB1695 Conference Committee 

Report 
1490 Rep. Howard HB1695 Question 
1416 Rep. Howard HB1695 Reduce to writing and 

place in journal 
1389 Rep. Hochberg HB1695 Oppose 
1260 Rep. Denny HB1695 Close 
1237 HB1695 Conference Committee 

Report/Record 
Vote/adopted 

1133 Rep. Hupp HJR68 Conference Committee 
Report/Record 
Vote/adopted 

984 Rep. Woolley 8B16 Conference Committee 
Report/Adopted 

880 Rep. Alonzo 5Bl03 Conference Committee 
Report/Record 
Vote/adopted 

740 Rep. Giddings 5Bl0l0 Conference Committee 
Report/Adopted 
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1642 Rep. Delisi HR Motion I Outside the 
Bounds 

1588 Rep. Gallego HR Question 
1478 Rep. Delisi HB1370 Conference Committee 

Report 
1061 Rep. Escobar Introduction 
126 HB1370 Motion I Withdrawn 

301 A 335 Rep. Morrison HB3015 Conference Committee 
Report 

654 Rep. Villarreal HB3015 Question 
1142 HB3015 Record Vote I Adopted 
1287 Rep. Nixon HB4 Conference Committee 

Report 
1505 Rep. Luna HB4 Question 
1803 Rep. Luna HB4 Reduce to writing and 

place in journal 
1821 Rep. Gattis HB4 Question 
1848 Rep. Gattis HB4 Reduce to writing and 

place in journal 
1870 Rep. Eiland HB4 Question 
1973 Rep. Talton HB4 Question 
2099 Rep. Smithee In Chair 
2115 Rep. Eiland Reduce to writing and 

place in journal 
2131 HB4 Record Vote I Adopted 
2217 Message from Senate 
2446 Rep. Harper-Brown HB2458 Conference Committee 

Report 
2472 Rep. Driver In Chair 
2504 Rep. Alonzo HB2971 Question 
2641 Rep. Hartnett HB2971 Question 
2664 Rep. Wise HB2971 Question 
2718 Rep. Wise HB2971 Reduce to writing and 

place in journal 
2733 Rep. Chavez HB2971 Question 
2811 Rep. Thompson HB2971 Question 

B 2906 HB2971 Point of Order I Time 
Expired 

2891 HB2971 Conference Committee 
Report I Record Voted I 
Adopted 

2819 Signing in Presence of the 
House 

2708 Rep. Morrison SB976 Conference Committee 
Report/Adopted 

2525 Rep. Morrison SB286 Conference Committee 
Report/Adopted 

2377 Rep. Swinford SB1828 Motion Withdrawn 
2099 Rep. Hochberg Parliamentary Inquiry 
2026 Reo. Moreno, Joe HR1805-1847 Adopted 
1751 Rep. Branch HR187!j Adopted 
1627 Rep. Eiland Lost Button/Coat 
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By: B~ 1Lr: \:l.B. No . .=3_ 

A BILL TO BE ENTITLED 

1 AN ACT 

2 relating to health care. 

3 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS: 

4 SECTION L section L 03, Medical Liability and Insurance 

5 Improvement Act of Texas (Article 4590i, Vernon's Texas Civil 

6 Statutes), is amended by amending Subdivisions (3), (4), and (8) 

7 and adding Subdivisions (10) - (14) to read as follows: 

8 ( 3 ) "Health care . provider" means any person, 

9 partnership, professional association, corporation, facility, or 

10 institution duly licensed, certified, registered, or chartered by 

11 the State of Texas to' provide health care, including [-as] a 

12 registered nurse, hospital, dentist, podiatrist, pharmacist, 

13 assisted living facility, or nursing home. The term includes [, 

14 ~l an officer, employee, independent contractor, or agent of a 
, 

15 health care prov.ider or physician [thereef] acting in the course 

16 and scope of the ·[hi-sl employment or contractual relationship. 

17 (4 ) "Health care liability claim" means a cause of 

18 action against a health care provider or physician for treatment, 

19 lack of treatment, or other claimed departure from accepted 

20 standards of medical care or health careL or safety or 

21 administrative practice or procedure which proximately results in 

22 injury to or death of the patient, whether the patient's claim or 

23 cause of action sounds in tort or contract. 

24 ( 8 ) "Physician" means: 

78R4776 DAI{-F 1 



1 (A) an individual [a persen] licensed to practice 

2 medicine in this statel. 

3 (B) a professional association organized under 

4 the Texas Professional Association Act (Article 1528f, Vernon's 

5 Texas Civil Statutes) by an individual physician or group of 

6 physicians; 

7 (C) a partnership or limited liability 

8 partnership formed by a group of physicians; or 

9 (D) a nonprofit health corporation certified 

10 under Section 162.001, occupations Code. 

11 (10) "Claimant" means a person seeking or who has 

12 sought recovery of damages in a health care liability claim. All 

13 persons claiming to have sustained damages as the result of the 

14 bodily injury or death of a single person are considered a single 

15 claimant. 

16 (11) "Economic damages" means compensatory damages 

17 for any pecuniary loss or damage. The term does not include 

18 noneconomic damages. 

19 (12) "Emergency medical car e II means bona fide 

20 emergency services provided after the sudden onset of a medical or 

21 traumatic condition manifesting itself by acute symptoms of 

22 sufficient severity, including severe pain, such that the absence 

23 of immediate medical attention could reasonably be expected to 

24 result in: 

25 (A) placing the patient's health in serious 

26 jeopardy; 

27 (B) ser ious impairment to bodily functions; or 
! 
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1 (C) serious dysfunction of any bodily organ or 

2 part. 

3 (13) "Noneconomic damages" means any loss or damage, 

4 however characterized, for past, present, and future physical pain 

5 and suffering, mental anguish and suffering, loss of consortiqm, 

6 loss of companionship and society, disfigurement, physical 

7 impairment, and any other nonpecuniary loss or damage or element of 

8 loss or damage. 

9 (14) "Nursing home" means a licensed public or private 

10 institution to which Chapter 242, Health and Safety Code, applies. 

11 SECTION 2. Subchapter A, Medical Liability and Insurance 

12 Improvement Act of Texas (Article 4590i, Vernon's Texas Civil 

13 Statutes), is amended by adding Section 1.04 to read as follows: 

14 Sec. 1. 04. CONFLICT WITH OTHER LAW AND RULES OF CIVIL 

15 PROCEDURE. (a) In the event of a conflict between this Act and 

16 another law, including a rule of procedure or evidence or court 

17 rule, this section controls to the extent of the conflict. 

18 (b) Notwithstanding Section 22.004, Government Code, and 

19 except as otherwise provided by this Act, the supreme court may not 

20 amend or adopt rules in conflict with this Act. 

21 (c) The district courts and statutory county courts in a 

22 county may not adopt local rules in conflict with this Act. 

23 SECTION 3. The Medical Liability and Insurance Improvement 

24 Act of Texas (Article 4590i, Vernon's Texas Civil Statutes) is 

25 amended by adding Subchapter C to read as follows: 

26 SUBCHAPTER C. SETTLEMENT OFFERS 

27 Sec. 3.01. SETTLEMENT OFFERS; ACCEPTANCE. (a) At any time 
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1 before the 30th day before the commencement of a trial of a health 

2 care liability claim, a defendant may serve on a plaintiff who is 

3 asserting or entitled to assert a claim a settlement offer for a 

4 stated consideration to be performed in accordance with the terms 

5 of an unconditional full release and settlement agreement executed 

6 by or on behalf of the plaintiff to whom the offer is made. 

7 (bl The defendant shall prepare and serve the release and 

8 settlement agreement with the offer of settlement. 

9 (cl A plaintiff who receives an offer of settlement from a 

10 defendant may accept the offer only if the plaintiff serves written 

11 notice on the defendant that the offer is accepted not later than 

12 the 10th day after the date the offer is received. 

13 (dl If the plaintiff accepts the settlement offer, the 

14 defendant shall pay the full amount of the settlement offer to the 

15 plaintiff in exchange for the plaintiff's executed release not 

16 later than the 10th day after the date the plaintiff served notice 

17 on the defendant accepting the offer, unless the parties agree 

18 otherwise. 

19 (el The plaintiff accepting the settlement offer shall, not 

20 later than the seventh day after the date the plaintiff received 

21 payment and delivered the executed release, file a dismissal with 

22 prejudice. 

23 Sec. 3.02. SETTLEMENT OFFERS; REJE.CTION. (al A settlement 

24 offer by a defendant that is not accepted by a plaintiff within the 

25 time specified by Section 3.01 of this subchapter is considered 

26 rejected by the plaintiff and withdrawn by'the defendant. 

27 (bl Evidence of the settlement offer is admissible only in a 
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1 hearing before the court to determine court costs, expenses, and 

2 attorney's fees under this section. 

3 (c) The court shall determine the amount of monetary damages 

4 that were awarded against a defendant who has made a settlement 

5 offer to a plaintiff who has rejected the offer. In determining the 

6 amount, the court shall exclude any prejudgment or post judgment 

7 interest. 

8 (d) If the amount of monetary damages determined under 

9 Subsection (c) of this section is egual to or less than the amount 

10 of any rejected offer of settlement by the plaintiff, the court 

11 shall order an offset against a judgment entered against the 

12 defendant up to the amount of the judgment: 

13 (1) all court costs incurred after the date the offer 

14 was rejected; and 

15 (2) reasonable and necessary expenses and attorney's 

16 fees incurred by the defendant after the date the defendant offered 

17 the settlement that was rejected. 

18 (e) The court shall conduct a hearing to determine the 

19 amount to assess against the plaintiff under Subsection (d) of this 

20 section. 

21 Sec. 3.03. MULTIPLE SETTLEMENT OFFERS. The defendant may 

22 make a settlement offer without regard to whether the plaintiff has 

23 rejected a previous offer. 

24 SECTION 4. section 4.01, Medical Liability and Insurance 

25 Improvement Act of Texas (Article 4590i, Vernon's Texas Civil 
i 

26 statutes), is amended by adding subsection (f) to read as follows: 

27 (f) Notwithstanding the provisions of Rule 202, Texas Rules 
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1 of Civil Procedure, a deposition may not be taken of a physician or 

2 health care provider for the purpose of investigating a health care 

3 1 iability claim before the filing of a lawsuit. 

4 SECTION 5. The heading to Subchapter G, Medical Liability 

5 and Insurance Improvement Act of Texas (Article 4590i, Vernon's 

6 Texas Civil Statutes), is amended to read as follows: 

7 SUBCHAPTER G. EVIDENTIARY MATTERS [RIlS IPSA LOQUITUR] 

8 SECTION 6. Subchapter G, Medical Liability and Insurance 

9 Improvement Act of Texas (Article 4590i, Vernon's Texas Civil 

10 Statutes), is amended by adding Sections 7.03 and 7.04 to read as 

11 follows: 

12 Sec. 7.03. FEDERAL OR STATE INCOME TAXES. (al In a health 

13 care liability claim, if any claimant seeks recovery for loss of 

14 earnings, loss of earning capacity, loss of contributions of a 

15 pecuniary value, or loss of inheritance, evidence of the past 

16 payment of federal or state income taxes by the injured party or 

17 decedent through which the alleged loss has occurred is admissible 

18 before the trier of fact for the purpose of determining the 

19 existence and amount, if any, of the alleged loss. 

20 (b) In a health care liability claim, if any claimant seeks 

21 recovery for loss of earnings, loss of earning capacity, loss of 

22 contributions of a pecuniary value, or loss of inheritance, the 
"'~i: 

23 court shall instruct the jury whether any recovery for compensatory 

24 damages sought by the claimant is subject to federal or state income 

25 taxes. 

26 Sec. 7.04. JURY INSTRUCTIONS IN CASES INVOLVING EMERGENCY 

27 MEDICAL CARE. (al In a health care liability claim that involves a 
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1 claim of negligence ar ising from the provision of emergency medical 

2 care, the court shall instruct the jury to consider, together with 

3 all other relevant matters: 

4 (1) whether the person providing care did not have the 

5 patient's medical history or was unable to obtain a full medical 

6 history, including the knowledge of preexisting medical 

7 conditions, allergies, and medications; 

8 (2) the lack of a preexisting physician-patient 

9 relationship; 

10 

11 

(3) the circumstances constituting the emergency; and 

(4) the circumstances surrounding the delivery of the 

12 emergency medical care. 

13 (b) The provisions of Subsection (a) of this section do not 

14 apply to medical care or treatment: 

15 (1) that occurs after the patient is stabilized and is 

16 capable of receiving medical treatment as a nonemergency patient; 

17 or 

18 (2) that is unrelated to the original medical 

19 emergency. 

20 SECTION 7. The heading to Subchapter I, Medical Liability 

21 and Insurance Improvement Act of Texas (Article 4590i, Vernon's 

22 Texas Civil Statutes), is amended to read fls follows: 

23 SUBCHAPTER I. PAYMENT OF MEDICAL OR HEALTH CARE EXPENSES [P,DV.n,NCE 

24 PAYMENT" 1 

25 SECTION 8. Subchapter I, Medical Liability and Insurance 

26 Improvement Act of Texas (Article 4590i, Vernon's Texas Civil 

27 Statutes), is amended by adding Section 9.01 to read as follows: 
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1 Sec. 9.01. RECOVERY OF MEDICAL OR HEALTH CARE EXPENSES. 

2 Recovery of medical or health care expenses in a health care 

3 liability claim shall be limited to the amount actually paid or 

4 incurred by or on behalf of the claimant. 

5 SECTION 9. Section 10.01, Medical Liability and Insurance 

6 Improvement Act of Texas (Article 4590i, Vernon's Texas Civil 

7 Statutes), is amended to read as follows: 

8 Sec. 10.01. LIMITATION ON HEALTH CARE LIABILITY CLAIMS. 

9 ~ Notwithstanding any other law, no health care liability claim 

10 may be commenced unless the action is filed within two years from 

11 the occurrence of the breach or tort or from the date the medical or 

12 health care treatment that is the subject of the claim or the 

13 hospitalization for which the claim is made is completed; provided 

14 that, minors under the age of 12 years shall have until their 14th 

15 birthday in which to file, or have filed on their behalf, the claim. 

16 Except as herein provided, this subchapter applies to all persons 

17 regardless of minor ity or other legal disability. 

18 (b) Notwithstanding any other law regarding the disability 

19 of persons under the age of 18 years to file and prosecute causes of 

20 action, this section shall be construed as removing any disability 

21 of minority that would otherwise prevent a minor from filing and 

22 prosecuting a cause of action for a health care liability claim to 

23 the extent that the other law is inconsistent with this section. 

24 SECTION 10. Section 11.02, Medical Liability and Insurance 

25 Improvement Act of Texas (Article 459di, Vernon's Texas Civil 

26 Statutes), is amended by amending Sub'section (a) and adding 

27 Subsection (e) to read as follows: 
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1 (a) In an action on a health care liability claim where 

2 final judgment is rendered against a physician or health care 

3 provider, the limit of civil liability for all damages, including 

4 punitive damages, of the physician or health care provider shall be 

5 limited to an amount not to exceed $500,000 per claimant. 

6 (e) In an action on a health care liability claim where 

7 final judgment is rendered against a physician or health care 

8 provider, the limit of civil liability for noneconomic damages of 

9 the physician or health care provider shall be limited to an amount 

10 not to exceed $250,000 for each claimant. 

11 SECTION 11. Section 11.03, Medical Liability and Insurance 

12 Improvement Act of Texas (Article 4590i, Vernon's Texas Civil 

13 Statutes), is amended to read as follows: 

14 Sec. 11.03. ALTERNATIVE PARTIAL LIMIT ON CIVIL LIABILITY. 

15 (a) In the event that section l1.02(e) [ll.Q2(a)] of this 

16 subchapter is stricken from this subchapter or is otherwise to any 

17 extent invalidated by a method other than through legislative 

18 means, the following, subject to the provisions of this section, 

19 

20 

21 

22 

23 

24 

25 

26 

27 

shall become effective: 

In an action on a health care liability claim where final 

judgment is rendered against a physician or health care provider, 

the limit of civil liability for all damages and losses, other than 

economic damages of the physician or health care provider [for all 

past and future noneconomic losses recovera~le ~y or on ~ehalf of 

an" in-iured !lerson and lor the estate ef sueh person, including r I I 

lIitheut limitation as applica~le past and' future physical pain and 

sufferinq, mental anlj'uish and suffer inlj' , censertium, 
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1 disfi~urelRent, and any other nonpeeuniary dama~el, shall be limited 

2 to an amount not to exceed $250,000 for each claimant [~150,OOOl. 

3 (b) Effective before September 1, 2005, Subsection (a) of 

4 this section applies to any physician or health care provider that 

5 provides evidence of financial responsibility in the following 

6 amounts in effect for any act or omission to which this subchapter 

7 applies: 

8 (1) at least $100,000 for each health care liability 

9 claim and at least $300,000 in aggregate for all health care 

10 liability claims occurring in an insurance policy year, calendar 

11 year, or fiscal year for a physician participating in an approved 

12 residency program; 

13 (2) at least $200,000 for each health care liability 

14 claim and at least $600,000 in aggregate for all health care 

15 liability claims occurring in an insurance policy year, calendar 

16 year, or fiscal year for a physician or health care provider, other 

17 than a hospital; and 

18 (3) at least $500,000 for each health care liability 

19 claim and at least $1.5 million in aggregate for all health care 

20 liability claims occurring in an insurahce policy year, calendar 

21 year, or fiscal year for a hospital. 

22 (cl Effective September 1, 2005, Subsection (al of this 

23 section applies to any physician or health care provider that 

24 provides evidence of financial respom:;ibility in the following 

25 amounts in effect for any act or omission to which this subchapter 

26 applies: 

27 (1) at least $100,000 for each health care liability 
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1 claim and at least $300,000 in aggregate for all health care 

2 liability claims occurring in an insurance policy year, calendar 

3 year, or fiscal year for a physician participating in an approved 

4 residency program; 

5 (2) at least $300,000 for each health care liability 

6 claim and at least $900,000 in aggregate for all health care 

7 liability claims occurring in an insurance policy year, calendar 

8 year, or fiscal year for a physician or health care provider, other 

.9 than a hospital; and 

10 (3) at least $750,000 for each health care liability 

11 claim and at least $2.25 million in aggregate for all health care 

12 liability claims occurring in an insurance policy year, calendar 

13 year, or fiscal year for a hospital. 

14 (d) Effective September 1, 2007, Subsection (a) of this 

15 section applies to any physician or health care provider that 

16 provides evidence of financial responsibility in the following 

17 amounts in effect for any act or omission to which this subchapter 

18 applies: 

19 (1) at least $100,000 for each health care liability 

20 claim and at least $300,000 in aggregate for all health care 

21 liability claims occurring in an insurance policy year, calendar 

22 year, or fiscal year for a physician participating in an approved 

23 residency program; 

24 (2) at least $500,000 for each health care liability 

25 claim and at least $1 million in aggre~ate for all health care 
i 

26 liability claims occurring in an insurance policy year, calendar 

27 year, or fiscal year for a physician or health care provider, other 
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1 than a hospital; and 

2 (3) at least $1 million for each health care liability 

3 claim and at least $3 million in aggregate for all health care 

4 liability claims occurring in an insurance policy year, calendar 

5 year, or fiscal year for a hospital. 

6 (e) Evidence of financial responsibility may be established 

7 at the time of judgment by providing proof of: 

8 (1) the purchase of a contract of insurance or other 

9 plan of insurance author ized by this state; or 

10 (2) the maintenance of financial reserves in a 

11 financial institution in this state that is chartered by the United 

12 States or this state or an irrevocable letter of credit from a 

13 financial institution in this state that is chartered by the United 

14 States or this state. 

15 SECTION 12. Section 11.04, Medical Liability and Insurance 

16 Improvement Act of Texas (Article 4590i, Vernon's Texas Civil 

17 Statutes), is amended to read as follows: 

18 Sec. 11.04. ADJUSTMENT OF LIABILITY LIMITS. When there is 

19 an increase or decrease in the consumer price index with respect to 

20 the amount of that index on the effective date of this subchapterL 

21 [eaeh of] the liability limits prescribed in Section ll.02(a) [~ 

22 in £ eet ion 11. 03] of this subchapter[, as aflfl1ioaJ31e,] sha11,};2,e 
"'---,~. 

23 increased or decreased, as applicable, by a sum equal to the amount 

24 of such limit multiplied by the percentage increase or decrease in 

25 the consumer price index between the' effective date of this 

26 subchapter and the time at which damages subject to such limits are 

27 awarded by final judgment or settlement. 
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1 SECTION 13. Subchapter L, Medical Liability and Insurance 

2 Improvement Act of Texas (Article 4590i, Vernon's Texas Civil 

3 Statutes), is amended by adding Section 12.02 to read as follows: 

4 Sec. 12.02. STANDARD OF PROOF IN CASES INVOLVING EMERGENCY 

5 MEDICAL CARE. In a suit involving a health care liability claim 

6 against a physician or health care provider for injury to or death 

7 of a patient arising out of the provision of emergency medical care, 

8 the person bringing the suit may prove that the treatment or lack of 

9 treatment by the physician or health care provider departed from 

10 accepted standards of medical care or health care only if the person 

11 shows by clear and convincing evidence that the physician or health 

12 care provider did not use the degree of care and skill that is 

13 reasonably expected of an ordinarily prudent physician or health 

14 care provider in the same or similar circumstances. 

15 SECTION 14. The heading to Section 13.01, Medical Liability 

16 and Insurance Improvement Act of Texas (Article 4590i, Vernon's 

17 Texas civil Statutes), is amended to read as follows: 

18 Sec. 13.01. [COST BOND, DEPOSIT, AND] EXPERT REPORT. 

19 SECTION 15. Section 13.01, Medical Liability and Insurance 

20 Improvement Act of Texas (Article 4590i, Vernon's Texas Civil 

21 Statutes), is amended by amending Subsections (a), (b), (i), (j), 

22 (k), and (1) and by adding Subsections (s) and (t) to read ,as 

23 follows: 

24 ( a) In a health care liability claim, a claimant shall, not 

25 later than the 180th [~] day after the date the claim is filedL 

26 serve on each party or the party's attorney one or more expert 

27 report s , with a cur r iculum vitae of each ,expert list ed in the [-.. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

[(1) file a separate cost bond in the amount of $S,OOO 

for each physieian or health care provider named by the claimant in 

the aet; on, 

[(2) plaee Gash in an escro" aeeount in the amount of 

$S, 000 for eaeh physician or health eare providor named in the 

aetion, or 

[(3) file an elEPert] report for each physician or 

health care provider against whom a liability claim is asserted 

["ith respeet to ,mom a cost bond has not been filed and cash in lieu 

of the bond has not been deposited under Subdivision (1) or (2) of 

this su13seetion] . 

(b) If, as to a defendant physician or health care provider, 

13 an expert report [, eost bond, or cash in lieu of bond] has not been 

14 served [filed or deposited] within the period specified by 

15 Subsection (a) [or (h)] of this section, the court, on the motion of 

16 the affected physician or health care provider, shall enter an 

17 order that: 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

(1) awards to the affected physician or health care 

provider reasonable attorney's fees and costs of court incurred by 

the physician or health care provider [requires the filin"f of a 

~7, 1300 cost bond ,lith respect to the physician or health care 

provider not later than the 21st day after the date of the order]; 

and 

(2) dismisses the claim [provides that if the claimant 

fails to eemply \lith the order, the action shall be dismissed for 

want of proseeution] with respect to th~ physician or health care 

provider, with prejudice to the refiling of the claim [subiect to 
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1 reinstatement in aooerdanoe >lith the applioaele HIles of oivil 

2 Drooedure and eueseotion (0) of this seotion]. 

3 (i) Notwithstanding any other provision of this section, a 

4 claimant may satisfy any requirement of this section for serving 

5 [filin~] an expert report by serving [filin~] reports of separate 

6 experts regarding different physicians or health care providers or 

7 regarding different issues arising from the conduct of a physician 

8 or health care provider, such as issues of liability and causation. 

9 Nothing in this section shall be construed to mean that a single 

10 expert must address all liability and causation issues with respect 

11 to all physicians or health care providers or with respect to both 

12 liability and causation issues for a physician or health care 

13 provider. 

14 (j) Nothing in this section shall be construed to require 

15 the serving [filin9] of an expert report regarding any issue other 

16 than an issue relating to liability or causation. 

17 (k) An [Net17itfwtandinEf any ether 1 all , an] expert report 

18 served [filed] under this section: 

19 (1) is not admissible in evidence by any party [a 

20 defendant] ; 

21 (2) shall not be used in a deposition, trial, or other 

22 proceeding; and" 

23 (3) shall not be referred to by any party [a defendant] 

24 during the course of the action for any purpose. 

25 (1) A court shall grant a motion challenging the adequacy of 

26 an expert report only if it appears to the court, after hearing, 

27 that the report does not represent an :objective [a] good faith 
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1 effort to comply with the definition of an expert report in 

2 Subsection (r) (6) of this section. 

3 (s) until a claimant has served the expert report and 

4 curriculum vitae, as required by Subsection (a) of this section, 

5 all discovery in a health care liability claim is stayed except for 

6 the acquisition of the patient's medical records, medical or 

7 psychological studies, or tissue samples through: 

8 (1) written discovery as defined in Rule 192.7, Texas 

9 Rules of Civil Procedure; 

10 (2) depositions on written questions under Rule 200, 

11 Texas Rules of Civil Procedure; and 

12 (3) discovery from nonparties under Rule 205, Texas 

13 Rules of Civil Procedure. 

14 (t) If an expert report is used by the claimant in the course 

15 of the action for any purpose other than to meet the service 

16 requirement of Subsection (a) of this section, the restrictions 

17 imposed by Subsection (k) of this section on use of the expert 

18 report by any party are waived. 

19 SECTION 16. Section l3.0l(r) (5), Medical Liability and 

20 Insurance Improvement Act of Texas (Article 4590i, Vernon's Texas 

21 Civil Statutes), is amended to read as follows: 

22 

23 

(5 ) "Expert" means: 
. "·'·r"· 

(A) with respect to a person giving opinion 

24 testimony regarding whether a physician departed from accepted 

25 standards of medical care, an expert qualified to testify under the 

26 requirements of Section l4.01(a) of this Act; [&.r-] 

27 (B) with respect to a person giving opinion 
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1 testimony regarding whether [aBout] a [nonphysieian] health care 

2 provider departed from accepted standards of health care, an expert 

3 qualified to testify under the requirements of Section 14.02 of 

4 this Act; 

5 (C) with respect to a person giving opinion 

6 testimony about the causal relationship between the injury, harm, 

7 or damages claimed and the alleged departure from the applicable 

8 standard of care in any health care liability claim, a physician who 

9 is otherwise qualified to render opinions on that causal 

10 relationship under the Texas Rules of Evidence; 

11 (D) with respect to a person giving opinion 

12 testimony about the causal relationship between the injury, harm, 

13 or damages claimed and the alleged departure from the applicable 

14 standard of care for a dentist, a dentist who is otherwise qualified 

15 to render opinions on that causal relationship under the Texas 

16 Rules of Evidence; or 

17 (E) with respect to a person giving opinion 

18 testimony about the causal relationship between the injury, harm, 

19 or damages claimed and the alleged departure from the applicable 

20 standard of care for a podiatrist, a podiatrist who is otherwise 

21 qualified to render opinions on that causal relationship under the 

22 Texas Rules of Evidence [Illio has lmollledEj"o of aeeepted standards of 

23 eare fer the diaEj"nosis, Gare, er treatment of the illness, injury, 

24 or Gondition involved in the olaim] . 

25 SECTION 17. Sections 14.01(e) and (g), Medical Liability 

26 and Insurance Improvement Act of Texas. (Article 4590i, Vernon's 

27 Texas Civil Statutes), are amended to reap' as follows: 
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1 (e) A pretrial objection to the qualifications of a witness 

2 under this section must be made not later than the later of the 21st 

3 day after the date the objecting party receives a copy of the 

4 witness's curriculum vitae or the 21st day after the date of the 

5 witness's deposition. If circumstances arise after the date on 

6 which the obj ection must be made that could not have been reasonably 

7 anticipated by a party before that date and that the party believes 

8 in good faith provide a basis for an objection to a witness's 

9 qualifications, and if an objection was not made previously, this 

10 subsection does not prevent the party from making an objection as 

11 soon as practicable under the circumstances. The court shall 

12 conduct a hearing to determine whether the witness is qualified as 

13 soon as practicable after the filing of an objection and, if 

14 possible, before trial. If the objecting party is unable to object 

15 in time for the hearing to be conducted before the trial, the 

16 hearing shall be conducted outside the presence of the jury. This 

17 subsection does not prevent a party from examining or 

18 cross-examining a witness, at trial about the witness's 

19 qualifications. 

20 (g) In this subchapter [oeetion], "physician" means a 

21 person who is: 

22 (1) licensed to practice medicine in one or ·more 

23 states in the united states; or 

24 

25 

26 

(2) a graduate of a medical school accredited by the 

Liaison Committee on Medical Education or the American Osteopathic 

Association only if testifying as a defendant and that testimony 

27 relates to that defendant's standard of care, alleged departure 
I 

! 
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1 from that standard of care, or the causal relationship between the 

2 alleged departure from that standard of care and the injury, harm, 

3 or damages claimed. 

4 SECTION 18. Subchapter N, Medical Liability and Insurance 

5 Improvement Act of Texas (Article 4590i, Vernon's Texas Civil 

6 Statutes), is amended by adding Sections 14.02 and 14.03 to read as 

7 follows: 

8 Sec. 14.02. QUALIFICATIONS OF EXPERT WITNESS IN SUIT 

9 AGAINST HEALTH CARE PROVIDER. (a) For purposes of this section, 

10 "practicing health care" includes: 

11 (1) training health care providers in the same field 

12 as the defendant health care provider at an accredited educational 

13 institution; or 

14 (2) serving as a consulting health care provider and 

15 being licensed, certified, or registered in the same field as the 

16 defendant health care provider. 

17 (b) In a suit involving a health care liability claim 

18 against a health care provider, a person may gualify as an expert 

19 witness on the issue of whether the health care provider departed 

20 from accepted standards of care only if the person: 

21 (1) is practicing health care in the same field of 

22 practice as the defendant health care provider at the time the 

23 testimony is given or was practicing that type of health care at the 

24 time the claim arose; 

25 (2) has knowledge of accepted standards of care for 
I 

26 health care providers for the diagnosis, care, or treatment of the 

27 illness, injury, or condition involved in the claim; and 
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1 (3) is qualified on the basis of training or 

2 experience to offer an expert opinion regarding those accepted 

3 standards of health care. 

4 (c) In determining whether a witness is qualified on the 

5 basis of training or experience, the court shall consider whether, 

6 at the time the claim arose or at the time the testimony is given, 

7 the witness: 

8 (1) is certified by a Texas licensing agency or a 

9 national professional certifying agency, or has other substantial 

10 training or experience, in the area of health care relevant to the 

11 claim; and 

12 (2l is actively practicing health care in rendering 

13 health care services relevant to the claim. 

14 (dl The court shall apply the criteria specified in 

15 Subsections (al, (bl, and (cl of this section in determining 

16 whether an expert is qualified to offer expert testimony on the 

17 issue of whether the defendant health care provider departed from 

18 accepted standards of health care but may depart from those 

19 criteria if, under the circumstances, the court determines that 

20 there is good reason to admit the expert's testimony. The court 

21 shall state on the record the reason for admitting the testimony if 

22 the court departs from the criteria. 

23 (e) This section does not prevent a health care provider who 

24 is a defendant, or an employee of the defendant health care 

25 

26 

27 

provider, from qualifying as an expert. 

(fl A pretrial objection to the qualifications of a witness 

under this section must be made not later than the later of the 21st 
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1 day after the date the objecting party receives a copy of the 

2 witness's curriculum vitae or the 21st day after the date of the 

3 witness's deposition. If circumstances arise after the date on 

4 which the objection must be made that could not have been reasonably 

5 anticipated by a party before that date and that the party believes 

6 in good faith provide a basis for an objection to a witness's 

7 qualifications, and if an objection was not made previously, this 

8 subsection does not prevent the party from making an objection as 

9 soon as practicable under the circumstances. The court shall 

10 conduct a hearing to determine whether the witness is qualified as 

11 soon as practicable after the filing of an objection and, if 

12 possible, before trial. If the objecting party is unable to object 

13 in time for the hearing to be conducted before the trial, the 

14 hearing shall be conducted outside the presence of the jury. This 

15 subsection does not prevent a party from examining or 

16 cross-examining a witness at trial about the witness's 

17 qualifications. 

18 Sec. 14.03. QUALIFICATIONS OF EXPERT WITNESS ON CAUSATION 

19 IN HEALTH CARE LIABILITY CLAIM. ( a) Except as provided by 

20 Subsections (b) and (c) of this section, in a suit involving a 

21 

22 

23 

24 

25 

26 

27 

health care liability claim against a physician or health care 

provider, a person may gualify as an expert witness on the issue of 

the causal relationship between the alleged departure from accepted 

standards of care and the injury, harm, dr damages claimed only if 

the person is a physician and is other,wise qualified to render 
I 

opinions on that causal relationship under the Texas Rules of 

Evidence. 
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1 (bl In a suit involving a health care liability claim 

2 against a dentist, a person may qualify as an expert witness on the 

3 issue of the causal relationship between the alleged departure from 

4 accepted standards of care and the injury, harm, or damages claimed 

5 if the person is a dentist and is otherwise qualified to render 

6 opinions on that causal relationship under the Texas Rules of 

7 Evidence. 

8 (cl In a suit involving a health care liability claim 

9 against a podiatrist, a person may qualify as an expert witness on 

10 the issue of the causal relationship between the alleged departure 

11 from accepted standards of care and the injury, harm, or damages 

12 claimed if the person is a podiatrist and is otherwise qualified to 

13 render opinions on that causal relationship under the Texas Rules 

14 of Evidence. 

15 (dl A pretrial objection to the qualifications of a witness 

16 under this section must be made not later than the later of the 21st 

17 day after the date the obj ecting party receives a copy of the 

18 witness's curriculum vitae or the 21st day after the date of the 

19 

20 

21 

22 

23 

24 

25 

26 

27 

witness's deposition. If circumstances arise after the date on 

which the obj ection must be made that could not have been reasonably 

anticipated by a party before that date and that the party believes 

in good faith provide a basis for an objection to a witness's 

qualifications, and if an objection was not made previously, this 

subsection does not prevent the party frpm making an objection as 
I 

soon as practicable under the circumst'ances. The court shall 

conduct a hearing to determine whether t~e witness is qualified as 

soon as practicable after the filing pf an objection and, if 

78R4776 DAK-F 22 



1 possible, before trial. If the objecting party is unable to object 

2 in time for the hearing to be conducted before the trial, the 

3 hearing shall be conducted outside the presence of the jury. This 

4 subsection does not prevent a party from examining or 

5 cross-examining a witness at trial about the witness's 

6 qualifications. 

7 SECTION 19. section 16.01, Medical Liability and Insurance 

8 Improvement Act of Texas (Article 4590i, Vernon's Texas Civil 

9 Statutes), is amended to read as follows: 

10 Sec. 16.01. APPLICATION OF OTHER LAW. Notwithstanding 

11 Chapter 304, Finance Code [Articles IE.IOI. IE.I02, and 

12 IE .104-lE .10g, '1'itle 79. Revised Stat'dotes], prejudgment interest 

13 in a judgment on a health care liability claim shall be awarded in 

14 accordance with this subchapter. 

15 SECTION 20. Sections 16.02(b) and (c), Medical Liability 

16 and Insurance Improvement Act of Texas (Article 4590i, Vernon's 

17 Texas civil Statutes), are amended to read as follows: 

18 (b) Subject to Sections 11.01 and 11.02 of this article [ffi 

. t ttled within the period h liabilit" claim that lS no so 19 a hoalt care 1 

20 specified by iiOubsoction (al of this soction], the judgment must 

21 include prejudgment interest on past damages awarded in the 

22 judgment [f8'dond by the trier 8f faet] , but shall not include 

23 prejudgment interest on future damages [found bv tho trier of fact] 

24 awarded in the judgment. 

25 (c) prejudgment interest allowe'd under this subchapter 
I 

26 shall be computed in accordance with Section 304.003(c) (1), Finance 

27 Code [7>r1=i cle IE .IO~, '1'itle 79, Revise,% Stat'dotes], for a period 
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1 beginning on the date of injury and ending on the date before the 

2 date the judgment is signed. 

3 SECTION 21. The Medical Liability and Insurance Improvement 

4 Act of Texas (Article 4590i, Vernon's Texas civil Statutes) is 

5 amended by adding Subchapters Q, R, S, and T to read as follows: 

6 

7 

SUBCHAPTER Q. COLLATERAL SOURCE BENEFITS 

Sec. 17.01. DEFINITION. In this subchapter, "collateral 

8 source benefit" means a benefit paid or payable to or on behalf of a 

9 claimant under: 

10 (1) the Social Security Act (42 U.S.C. Section 301 et 

11 seg.), and its subseguent amendments; 

12 (2) a state or federal income replacement, disability, 

13 workers' compensation, or other law that provides partial or full 

14 income replacement; or 

15 (3) any insurance policy, other than a life insurance 

16 policy, including: 

17 

18 policy; and 

19 

(A) an accident, health, or sickness insurance 

(B) a disability insurance policy. 

20 

21 

Sec. 17.02. ADMISSIBILITY OF EVIDENCE OF COLLATERAL SOURCE 

BENEFITS. A defendant IJhyp_icia~r health care Qrovider may 

22 introduce evidence in a health care liability claim of any amount 

23 payable to the claimant as a collateral benefit. If a defendant 

24 physician or health care provider introduces evidence of a 

25 collateral source benefit, the claimant may introduce evidence of 

26 any amount the claimant has paid to secure the right to the benefit. 

27 Sec. 17.03. MAINTENANCE OF COVERAGE DURING 
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1 CLAIM. (a) During the pendency of a health care liability claim, 

2 if the claimant has a policy of insurance that provides health 

3 benefits or income disability coverage and the claimant is 

4 unwilling or unable to pay the costs of renewing or continuing that 

5 policy of insurance in force, the defendant physician or health 

6 care provider may tender to the claimant the cost of maintaining the 

7 insurance coverage. 

8 (b) On receipt of the tender, the claimant shall continue 

9 the policy in force. 

10 Sec. 17.04. SUBROGATION. The payer of collateral benefits 

11 introduced under this subchapter may not recover any amount against 

12 the claimant and is not subrogated to any rights or claims of the 

13 claimant, unless authorized by a federal law. 

14 SUBCHAPTER R. PAYMENT FOR FUTURE LOSSES 

15 Sec. 18.01. DEFINITIONS. In this subchapter: 

16 ( 1) "Future damages" means damages that are incurred 

17 after the date of judgment for: 

18 (A) medical, health care, or custodial care 

19 services; 

20 (B) physical pain and mental anguish, 

21 disfigurement, or physical impairment; 

22 (e) loss of consortium, companionship, or 

23 society; or 

24 (D) loss of earnings. 

25 (2 ) "Future loss of earnings" means the following 

26 losses incurred after the date of the judgment: 

27 (A) loss of income, wages, or earning capacity 
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1 and other pecuniary losses; and 

2 (B) loss of inheritance. 

3 (3) "Periodic payments" means the payment of money or 

4 its equivalent to the recipient of future damages at defined 

5 intervals. 

6 Sec. lS.02. SCOPE OF SUBCHAPTER. This subchapter applies 

7 only to an action on a health care liability claim against a 

S physician or healthcare provider in which the present value of the 

9 award of future damages, as determined by the court, equals or 

10 exceeds $100,000. 

11 Sec. 18.03. COURT ORDER FOR PERIODIC PAYMENTS. (a) At the 

12 request of a defendant physician or health care provider or 

13 claimant, the court shall order that future damages awarded in a 

14 health care liability claim be paid in whole or in part in periodic 

15 payments rather than by a lump-sum payment. 

16 (b) The court shall make a specific finding of the dollar 

17 amount of periodic payments that will compensate the claimant for 

18 the future damages. 

19 (c) The court shall specify in its judgment ordering the 

20 payment of future damages by periodic payments the: 

21 

22 

23 

24 

(1) recipient of the payments; 
\ 

(2) dollar amount of the payrh.ents; 

(3) interval between payments; and 

(4) number of payments or the period of time over which 
I 

25 payments must be made. 
i 

Sec. IS. 04. RELEASE. The entry of an order for the payment 26 

27 of future damages by periodic payments coinstitutes a release of the 
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1 health care liability claim filed by the claimant. 

2 Sec. 18.05. FINANCIAL RESPONSIBILITY. (a) As a condition 

3 to authorizing periodic payments of future damages, the court shall 

4 require a defendant who is not adequately insured to provide 

5 evidence of financial responsibility in an amount adequate to 

6 assure full payment of damages awarded by the judgment. 

7 

8 

(b) The judgment must provide for payments to be funded by: 

(1) an annuity contract issued by a company licensed 

9 to do business as an insurance company; 

10 (2) an obligation of the United States; 

11 (3) applicable and collectible liability insurance 

12 from one or more qualified insurers; or 

13 (4) any other satisfactory form of funding approved by 

14 the court. 

15 (c) On termination of periodic payments of future damages, 

16 the court shall order the return of the security, or as much as 

17 remains, to the defendant. 

18 Sec. 18.06. DEATH OF RECIPIENT. (a) On the death of the 

19 recipient, money damages awarded for loss of future earnings 

20 continue to be paid to the estate of the recipient of the award 

21 without reduction. 

22 (b) Periodic payments, other than future loss of earnings, 

23 terminate on the death of the recipient. 

24 (c) If the recipient of periodic payments dies before all 

25 payments required by the judgment are pai~, the court may modify the 
! 

26 judgment to award and apportion the unpaid damages for future loss 

27 of earnings in an appropriate manner. 
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1 (d) Following the satisfaction or termination of any 

2 obligations specified in the judgment for periodic payments, any 

3 obligation of the defendant physician or health care provider to 

4 make further payments ends and any security given reverts to the 

5 defendant. 

6 Sec. 18.07. AWARD OF ATTORNEY'S FEES. (a) The court shall 

7 provide that, if attorney's fees are awarded to a claimant in a 

8 final judgment in which periodic payments are ordered, the 

9 defendant shall pay: 

10 (1) a percentage of the attorney's fees as past 

11 damages, equal to the ratio of the past damages to the total present 

12 value of both past and future damages; and 

13 (2) a percentage of the attorney's fees as future 

14 damages, equal to the ratio of the future damages to the total 

15 present value of both past and future damages. 

16 (b) The defendant shall pay attorney's fees that are to be 

17 paid as future damages under Subsection (a) (1) of this section in 

18 periodic installments of the same duration and intervals as the 

19 periodic payments in accordance with an order entered by the court. 

20 (c) A claimant who has agreed to compensate the claimant's 

21 attorney on a contingency-fee basis shall pay the agreed percentage 

22 calculated solely on the basis of that portion of the award not 

23 subj ect to per iodic payments. The claimant shall pay the remaining 

24 unpaid portion of the attorney's fees in periodic installments of 

25 the same duration and intervals as the periodic payments in 

26 accordance with an order entered by the court. 

27 SUBCHAPTER S. ATTORNEr.: I S FEES 
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1 Sec. 19.01. DEFINITION. In this subchapter, "recovered" 

2 means the net sum recovered after deducting any disbursements or 

3 costs incurred in connection with prosecution or settlement of the 

4 claim. Costs of medical or health care services incurred by the 

5 claimant and the attorney's office overhead costs or charges are 

6 not deductible disbursements or costs. 

7 Sec. 19.02. APPLICABILITY. The limitations in this 

8 subchapter apply without regard to whether: 

9 (1) the recovery is by settlement, arbitration, or 

10 judgment; or 

11 (2) the person for whom the recovery is sought is an 

12 adult, a minor, or an incapacitated person. 

13 Sec. 19.03. PERIODIC PAYMENTS. If periodic payments are 

14 recovered by the claimant, the court shall place a total value on 

15 these payments based upon the claimant·'s projected life expectancy 

16 and then reduce this amount to present value for purposes of 

17 computing the award of attorney's fees. 

18 Sec. 19.04. LIMITATION ON ATTORNEY CONTINGENCY FEE 

19 AGREEMENTS. (a) An attorney may not contract for or collect a 

20 contingency fee for representing any person seeking damages in 

21 connection with a health care liability claim in excess of 33-1/3 

22 percent of the amount recovered. 

23 (b) This section has no effect if Section 11.02(e) of this 

24 Act is stricken from this Act or is 'otherwise to any extent 

25 invalidated by a method other than through legislative means. 
I 

26 

27 FEES. 

Sec. 19.05. ALTERNATIVE LIMIT ON ATTORNEY CONTINGENCY 

(a) If Section 11.02(e) of this Act is stricken from this 
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1 Act or is otherwise to any extent invalidated by a method other than 

2 through legislative means, this section is effective. 

3 (b) An attorney may not contract for or collect a 

4 contingency fee for representing any person seeking damages In 

5 connection with a health care liability claim that exceeds the 

6 following limits: 

7 (1) 40 percent of the first $50,000 recovered; 

8 (2) 33.3 percent of the next $50,000 recovered; 

(3) 25 percent of the next $500,000 recovered; and 

(4) 15 percent of any additional amount recovered. 

SUBCHAPTER T. DECLARATORY JUDGMENTS; INJUNCTIONS; APPEALS 

9 

10 

11 

12 Sec. 20.01. APPLICABILITY. This subchapter applies only 

13 to an amendment to this Act that is effective on or after January 1, 

14 2003. 

15 Sec. 20.02. DECLARATORY JUDGMENT. The constitutionality 

16 and other validity under the state or federal constitution of all or 

17 any part of an amendment to this Act may be determined in an action 

18 for declaratory judgment in a district court in Travis County under 

19 Chapter 37, civil Practice and Remedies Code, if it is alleged that 

20 the amendment or a part of the amendment affects the rights, status, 

21 or legal relation of a party in a civil action with respect to any 

22 other party in the civil action. 

23 Sec. 20.03. ACCELERATED APPEAL. (a) An appeal of a 

24 declaratory judgment or order, however characterized, of a district 

25 court, including an appeal of the judgment of an appellate court, 

26 holding or otherwise determining, under Section 20.02 of this Act, 

27 that all or any part of an amendment to this Act is constitutional 
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1 or unconstitutional, or otherwise valid or invalid, under the state 

2 or federal constitution is an accelerated appeal. 

3 (b) If the judgment or order is inter locutory, an 

4 interlocutory appeal may be taken from the judgment or order and is 

5 an accelerated appeal. 

6 Sec. 20.04. INJUNCTIONS. A district court in Travis County 

7 may grant or deny a temporary or otherwise interlocutory injunction 

8 or a permanent injunction on the grounds of the constitutionality 

9 or unconstitutionality, or other validity or invalidity, under the 

10 state or federal constitution of all or any part of an amendment to 

11 this Act. 

12 Sec. 20.05. DIRECT APPEAL. (a) There is a direct appeal 

13 to the supreme court from an order, however characterized, of a 

14 trial court granting or denying a temporary or otherwise 

15 interlocutory injunction or a permanent injunction on the grounds 

16 of the constitutionality or unconstitutionality, or other validity 

17 or invalidity, under the state or federal constitution of all or any 

18 part of any amendment to this Act. 

19 

20 

(b) The direct appeal is an accelerated appeal. 

(c) This section exercises the authority granted by Section 

21 3-b, Article V, Texas Constitution. 

22 Sec. 20.06. STANDING OF AN ASSOCIATION OR ALLIANCE TO 

23 SUE. (a) An association or alliance has standing to sue for and 

24 obtain the relief described by Subsection (b) of this section if it 

25 is alleged that: 

26 (1) the association or alliance has more than one 

27 member who has standing to sue in the member's own right; 
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1 (2) the interests the association or alliance seeks to 

2 protect are germane to a purpose of the association or alliance; and 

3 ( 3 ) the claim asserted and declaratory relief 

4 requested by the association or alliance relate to all or a 

5 specified part of the amendment involved in the action being found 

6 constitutional or unconstitutional on its face, or otherwise found 

7 valid or invalid on its face, under the state or federal 

8 constitution. 

9 (b) The association or alliance has standing: 

10 (1) to sue for and obtain a declaratory judgment under 

11 Section 20.02 of this Act in an action filed and maintained by the 

12 association or alliance; 

13 (2) to appeal or otherwise be a party to an appeal 

14 under Section 20.03 of this Act; 

15 (3) to sue for and obtain an order under section 20.04 

16 of this Act granting or denying a temporary or otherwise 

17 interlocutory injunction or a permanent injunction in an action 

18 filed and maintained by the association or alliance; and 

19 (4) to appeal or otherwise be a party to an appeal 

20 under Section 20.05 of this Act. 

21 Sec. 20.07. RULES FOR APPEALS. An appeal under this 

22 subchapter, including an interlocutory, accelerated, or direct 

23 appeal, is governed, as applicable, by the Texas Rules of Appellate 

24 Procedure, including Rules 25.1(d) (6), 26.1(b), 28.1, 28.3, 

25 32.1(g), 37.3(a)(J,), 38.6(a) and (b), 40.1(b), and 49.4. 

26 SECTION 22. Section 51.014(a), civil Practice and Remedies 

27 Code, is amended to read as follows: 
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1 (a) A person may appeal from an interlocutory order of a 

2 distr ict court, county court at law, or county court that: 

3 

4 

(1) appoints a receiver or trustee; 

(2) overrules a motion to vacate an order that 

5 appoints a receiver or trustee; 

6 (3) certifies or refuses to certify a class in a suit 

7 brought under Rule 42 of the Texas Rules of civil Procedure; 

8 (4) grants or refuses a temporary injunction or grants 

9 or overrules a motion to dissolve a temporary injunction as 

10 provided by Chapter 65; 

11 (5) denies a motion for summary judgment that is based 

12 on an assertion of immunity by an individual who is an officer or 

13 employee of the state or a political subdivision of the state; 

14 (6) denies a motion for summary judgment that is based 

15 in whole or in part upon a claim against or defense by a member of 

16 the electronic or print media, acting in such capacity, or a person 

17 whose communication appears in or is published by the electronic or 

18 print media, arising under the free speech or free press clause of 

19 the First Amendment to the United States Constitution, or Article 

20 1, Section 8, of the Texas Constitution, or Chapter 73; 

21 (7) grants or denies the special appearance of a 

22 defendant under Rule l20a, Texas Rules of civil Procedure, except 

23 in a suit brought under the Family Code; [~l 

24 (8) grants or denies a ple~ to the jurisdiction by a 

25 governmental unit as that term is defined!in Section 101.001L 

26 (9) denies all or part of the relief sought by a motion 

27 under Section 13.0l(b), Medical Liability and Insurance 
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1 Improvement Act of Texas (Article 4590i, Vernon's Texas Civil 

2 Statut es); or 

3 (10) grants relief sought by a motion under Section 

4 13.01(1), Medical Liability and Insurance Improvement Act of Texas 

5 (Article 4590i, Vernon's Texas Civil Statutes). 

6 SECTION 23. Section 82.001, civil Practice and Remedies 

7 Code, is amended by amending Subdivision (2) and adding Subdivision 

8 (5) to read as follows: 

9 (2 ) "Products liability action" means any action 

10 against a manufacturerL [-e-l;) seller, or medical service' provider 

11 for recovery of damages arising out of personal injury, death, or 

12 property damage allegedly caused by a defective product whether the 

13 action is based in strict tort liability, strict products 

14 liability, negligence, misrepresentation, breach of express or 

15 implied warranty, or any other theory or combination of theories. 

16 (5 ) "Medical service provider" means: 

17 (A) a person, partnership, corporation, or 

18 professional association composed of persons licensed or chartered 
• 

19 by this state to practice medicine in this state; 

20 (B) a licensed public or private institution 

21 under Chapters 241 or 577, Health and Safety Code; or 

22 (C) a health care provider as defined by Section 

23 1.03, Medical Liability and Insurance Improvement Act of Texas 

24 (Article 4590i, Vernon's Texas Civil statutes), that prescribes or 

25 dispenses a drug or device, as those terms are defined in the 

26 Federal Food, Drug, and Cosmetic Act (21 U.S.C. section 321). 

27 SECTION 24. Sections 82.002(a), (f), and (g) , Civil 
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1 Practice and Remedies Code, are amended to read as follows: 

2 (a) A manufacturer shall indemnify and hold harmless a 

3 seller or medical service provider against loss arising out of a 

4 products liability action, except for any loss caused by the 

5 seller's or medical service provider's negligence, intentional 

6 misconduct, or other act or omission, such as negligently modifying 

7 or altering the pro.duct, for which the seller is independently 

8 liable. A medical service provider shall not be considered 

9 negligent for prescribing or providing a drug or device according 

10 to the manufacturer's written or oral recommendations or according 

11 to any therapeutic manner generally accepted in the community. 

12 (f) A seller or medical service provider eligible for 

13 indemnification under this section shall give reasonable notice to 

14 the manufacturer of a product claimed in a petition or complaint to 

15 be defective, unless the manufacturer has been served as a party or 

16 otherwise has actual notice of the action. 

17 (g) A seller or medical service provider is entitled to 

18 recover from the manufacturer court costs and other reasonable 

19 expenses, reasonable attorney fees, and any reasonable damages 

20 incurred by the seller or medical service provider to enforce the 

21 seller's or medical service provider's right to indemnification 

22 under this section. 

23 SECTION 25. Section 84.003, civ,il Practice and Remedies 

24 Code, is amended by adding Subdivision (6) to read as follows: 

25 ( 6) "Person responsible for'the patient" means: 

26 (A) the patient's parent, managing conservator, 

27 or guardian; 
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1 (B) the patient's grandparent; 

2 (C) the patient's adult brother or sister; 

3 (D) another adult who has actual care, control, 

4 and possession of the patient and has written authorization to 

5 consent for the patient from the parent, managing conservator, or 

6 guardian of the patient; 

7 (E) an educational institution in which the 

8 patient is enrolled that has written authorization to consent for 

9 the patient from the parent, managing conservator, or guardian of 

10 the patient; or 

11 (F) any other person with legal responsibility 

12 for the care of the patient. 

13 SECTION 26. Section 84.004(c), civil Practice and Remedies 

14 Code, is amended to read as follows: 

15 (c) Except as provided by Subsection (d) and Section 84.007, 

16 a volunteer health care provider [.lho is servina as a Elireot sorvioe 

17 velunteer ef a oharitable oraani"ation] is immune from civil 

18 

19 

20 

21 

liability for any act or omission resulting in death, damage, or 

injury to a patient if: 

rn'1rnr 

[the volunteer was aotin.,- in gooa faith ana in the 

(1) 's euties or 
n GBODe 0 7Jn _ Holunteer f the. " thin the . no ,d funotlo 

22 organi"ation/ L "'~,,,,.-

23 [+&+] the volunteer commits the act or omission in the 

24 course of providing health care services to the patient; 

25 (2) [+J+] the services provided are within the scope -- , 

26 of the license of the volunteer; and 

27 ill [+4+] before the volunteer provides health care 

78R4776 DAK-F 36 



1 services, the patient or, if the patient is a minor or is otherwise 

2 legally incompetent, the person responsible for the patient 

e' o'!' other ' "to'!' leqal qua'!' loan, " t mana"f1on"f oonso'!'.a , 
3 [pat1oont S pa'!'en , f tho patient] signs 

'13 'l't,· fo'!' tho oa'!'e 0 'th IO"fal '!'espons1o 10 10 I 4 pe'!'son ,'110 

5 a wr itten statement that acknowledges: 

6 (Al that the volunteer is providing care that is 

7 not administered for or in expectation of compensation; and 

8 (Bl the limitations on the recovery of damages 

9 from the volunteer in exchange for receiving the health care 

10 services. 

11 SECTION 27. Chapter 84, Civil Practice and Remedies Code, 

12 is amended by adding Section 84.0065 to read as follows: 

13 Sec. 84.0065. ORGANIZATION LIABILITY OF HOSPITALS. Except 

14 as provided by Section 84.007, in any civil action brought against a 

15 hospital or hospital system, or its employees, officers, directors, 

16 or volunteers, for damages based on an act or omission by the 

17 hospital or hospital system, or its employees, officers, directors, 

18 or volunteers, the liability of the hospital or hospital system is 

19 limited to money damages in a maximum amount of $500,000 for any act 

20 or omission resulting in death, damage, or injury to a patient. if 

21 the patient or, if the patient is a minor or is otherwise legally 

22 incompetent, the person responsible f·or the patient, signs a 

23 written statement that acknowledges: 

24 (1) that the hospital is providing care that is not 

25 administered for or in expectation of compensation; and 

26 (2) the limitations on the recovery of damages from 

27 the hospital in exchange for receiving the health care services. 
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1 SECTION 28. Section 88.002, civil Practice and Remedies 

2 Code, is amended by adding Subsection (1) to read as follows: 

3 (1) This chapter does not create liability on the part 

4 of physicians or health care providers for medical care or health 

5 care services performed or furnished or which should have been 

6 performed or furnished for, to, or on behalf of a patient. 

7 SECTION 29. Article 5.15-1, Insurance Code, is amended by 

8 adding Section 11 to read as follows: 

9 Sec. 11. VENDOR'S ENDORSEMENT. An insurer may not exclude 

10 or otherwise limit coverage for physicians or health care providers 

11 under a vendor's endorsement issued to a manufacturer, as that term 

12 is defined by Section 82.001, Civil Practice and Remedies Code. A 

13 physician or health care provider shall be considered a vendor for 

14 purposes of __ coverage under a vendor's endorsement or a 

15 manufacturer's general liability or products liability policy. 

16 SECTION 30. The following provisions are repealed: 

17 (1) Section 11.02(c), Medical Liability and Insurance 

18 Improvement Act of Texas (Article 4590i, Vernon's Texas Civil 

19 Statutes) ; 

20 (2) Sections 13.01(c), (d), (e), (f), (g), (h), (m), 

21 (n), (0), and (r) (3), Medical Liability'and Insurance Improvement 

22 Act of Texas (Article 4590i, Vernon's Texas Civil Statutes); 

23 (3) section 16.02(a), Medical Liability and Insurance 

24 Improvement Act of Texas (Article 459,Oi, Vernon's Texas Civil 

25 Statutes); and 
i 

26 (4 ) Section 242.0372, Health and Safety Code. 

27 SECTION 31. (a) The Legislature of the State of Texas finds 
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1 that: 

2 (1) the number of health care liability claims 

3 (frequency) has increased since 1995 inordinately; 

4 (2) the filing of legitimate health care liability 

5 claims in Texas is a contributing factor affecting medical 

6 professional liability rates; 

7 (3) the amounts being paid out by insurers in 

8 judgments and settlements (severity) have likewise increased 

9 inordinately in the same short per iod of time; 

10 (4) the effect of the above has caused a serious public 

11 problem in availability of and affordability of adequate medical 

12 professional liability insurance; 

13 (5) the situation has created a medical malpractice 

14 insurance crisis in Texas; 

15 (6) this crisis has had a material adverse effect on 

16 the delivery of medical and health care in Texas, including 

17 significant reductions of availability of medical and health care 

18 services to the people of Texas and a likelihood of further 

19 reductions in the future; 

20 (7) the cr isis has had a substantial impact on the 

21 physicians and hospitals of Texas and the cost to physicians and 

22 hospitals for adequate medical malpractice insurance has 

23 dramatically risen in price, with cost impact on patients and the 

24 public; 

25 (8 ) the direct cost of medical care to the patient and 
! 

26 public of Texas has materially increased due to the rising cost of 

27 malpractice insurance protection for physicians and hospitals in 
! 
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1 Texas; 

2 (9) the crisis has increased the cost of medical care 

3 both directly through fees and indirectly through additional 

4 services provided for protection against future suits or claims, 

5 and defensive medicine has resulted in increasing cost to patients, 

6 private insurers, and Texas and has contributed to the general 

7 inflation that has marked health care in recent years; 

8 (10) satisfactory insurance coverage for adequate 

9 amounts of insurance in this area is often not available at any 

10 price; 

11 (11) the combined effect of the defects in the 

12 medical, insurance, and legal systems has caused a serious public 

13 problem both with respect to the availability of coverage and to the 

14 high rates being charged by insurers for medical professional 

15 liability insurance to some physicians, health care providers, and 

16 hospitals; and 

17 (12) the adoption of certain modifications in the 

18 medical, insurance, and legal systems, the total effect of which is 

19 currently undetermined, mayor may not have an effect on the rates 

20 charged by insurers for medical professional liability insurance. 

21 

22 

23 

24 

25 

26 

27 

(b) Because of the conditions stated in Subsection (a) of 

this section, it is the purpose of this!Act to improve and modify 

the system by which health care liability claims are determined in 

order to: 

(1) 

care liability 

reduce excessive frequency and severity of health 

claims through reasonable improvements and 

modifications in the Texas insurance, tort, and medical practice 
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1 systems; 

2 (2) decrease the cost of those claims and ensure that 

3 awards are rationally related to actual damages; 

4 (3) do sO in a manner that will not unduly restrict a 

5 claimant's rights any more than necessary to deal with the crisis; 

6 (4) make available to physicians, hospitals, and other 

7 health care providers protection against potential liability 

8 through the insurance mechanism at reasonably affordable rates; 

9 (5) make affordable medical and health care more 

10 accessible and available to the citizens of Texas; 

11 (6) make certain modifications in the medical, 

12 insurance, and legal systems in order to determine whether or not 

13 there will be an effect on rates charged by insurers for medical 

14 professional liability insurance; and 

15 (7) make certain modifications to the liability laws 

16 as they relate to health care liability claims only and with an 

17 intention of the legislature to not extend or apply such 

18 modifications of liability laws to any other area of the Texas legal 

19 system or tort law. 

20 SECTION 32. (a) The commissioner of insurance, with the 

21 full cooperation of the Health Professrons Council, the Health and 

22 Human Services Commission, the Employees Retirement System of 

23 Texas, and the Teacher Retirement System of Texas, shall conduct a 
, 

24 series of studies regarding the effect of :this Act on the, 

25 (1) price and availability,of insurance for health 

26 care liability claims; 

27 (2) number and cost of healtlJ. liability claims; 
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, 

1 (3) price and availability of health insurance; 

2 (4) cost savings, if any, to the state budget; and 

3 (5) willingness of health care providers to provide 

4 health care services. 

5 (b) The conunissioner of insurance may, at the 

6 conunissioner's discretion, require the state entities listed in 

7 Subsection (a) of this section to enter into memoranda of 

8 understanding in order to facilitate the preparation of the study. 

9 (c) The conunissioner of insurance may contract with an 

10 outside consultant to assist with the study and to draft reports, as 

11 necessary. 

12 (d) Not later than January 1, 2004, the 
. \ 

conun~ss~oner of 

13 insurance shall begin collecting information necessary to conduct 

14 the study required under this section. 

15 (e) Not later than December 1, 2006, the conunissioner of 

16 insurance shall submit a report to the legislature regarding the 

17 results of the study conducted under this section. The conunissioner 

18 of insurance shall submit subsequent reports to the legislature on 

19 an annual basis. 

20 SECTION 33. (a) This Act takes effect inunediately if it 

21 receives a vote of two-thirds of all the members elected to each 

22 house, as provided by section 39, Article III, Texas Constitutio~. 

23 If this Act does not receive the vote necessary for inunediate 

• 24 effect, this Act takes effect September 1, 2003. 

25 (b) Except as provided by this s~ction, the changes in law 
, 

26 made by this Act to the Medical Liability and Insurance Improvement 

27 Act of Texas (Article 4590i, Vernon's Texas civil Statutes) apply 
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1 only to a cause of action that accrues on or after January 1, 2004. 

2 Except as provided by this section, a cause of action that accrues 

3 before January 1, 2004, is governed by the law in effect inunediately 

4 before the effective date of this Act, and that law is continued in 

5 effect for that purpose. 

6 

7 

(c) Subchapter S, 

Improvement Act of Texas 

Medical Liability and Insurance 

(Article 4590i, Vernon's Texas Civil 

8 Statutes), as added by this Act, applies only to an attorney's fee 

9 agreement or contract that is entered into on or after January 1, 

10 2004. An attorney's fee agreement or contract entered into before 

11 January 1, 2004, is governed by the law in effect inunediately before 

12 the effective date of this Act, and that law is continued in effect 

13 for that purpose. 

14 SECTION 34. (a) This section applies o.nly if this Act takes 

15 effect September 1, 2003. 

16 (b) All changes in law made by this Act to the Medical 

17 Liability and Insurance Improvement Act of Texas (Articl~ 4590i, 

18 Vernon's Texas civil Statutes), other than Subchapter S, added by 

19 this Act, also apply to a health care liability claim that is 

20 included in an action or suit filed on or after September 1, 2003, 

21 and to that action or suit. 

22 (c) If wr itten notice of a health care liability 'claim is 

23 given by certified mail, return receipt requested, in compliance 

24 with Section 4.01(a), Medical Liability 'and Insurance Improvement 

25 Act of Texas (Article 4590i, Vernon's Texas civil Statutes), on or 
! 

26 after June 1, 2003, 'and before September 1, 2003, the giving of that 

27 notice constitutes, for purposes of this !section, the filing, as of 
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1 the date of depositing that notice in the mail, of an action or suit 

2 that includes that claim against each physician or health care 

3 provider to whom that notice is given. 

4 SECTION 35. (a) This section applies only if this Act takes 

5 effect immediately. 

6 

7 

8 
: '~ 

(b) All changes in law made by this Act to the Medical 

Liability and Insurance Improvement Act of Texas (Article 4590i, 

Vernon's Texas Civil Statutes), other than Subchapter S, added by 
"~ .. 

9 this Act, also apply to a health care liability claim that· is 

10 included in an action or suit filed on or after the 60th day after 

11 the effective date of this Act, and to that action or suit. 

12 (c) If written notice of a health care liability claim is 

13 given by certified mail, return receipt requested, in compliance 

14 with section 4.01(a), Medical Liability and Insurance Improvement 

15 Act of Texas (Article 4590i, Vernon's Texas Civil Statutes), on or 

16 after the effective date of this Act, and before the 60th day after 

':1'1/ the effective· date of this Act, the givlng of that notice 
::"_l:: 

18 constitutes, for purposes of this section, the filing, as of the 

19 date of depositing that notice in the mail, of an action or suit 

20 that includes that claim against each physician or health care 

~. provider to whom that notice is given . 
. " . 

. ' 
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1 

RECOMMITTED 

HOUSE 
COMMITTEE REPORT 

lsI Printing 

By: Nixon, Allen, Capelo, Woolley, 
Cook of Colorado, et al. 

Substitute the following for H.B. No.4: 

By: King 

A BILL TO BE ENTITLED 

AN ACT 

H.B. No. 4 

C.S.H.B. No.4 

2 relating to reform of certain procedures and remedies in civil 

3 actions. 

4 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS: 

5 ARTICLE 1. CLASS ACTIONS 

6 SECTION 1. 01. Subtitle B, Title 2, Civil Practice and 

7 Remedies Code, is amended by adding Chapter 26 to read as follows: 

8 CHAPTER 26. CLASS ACTIONS INVOLVING JURISDICTION 

9 OF STATE AGENCY 

10 Sec. 26.001. DEFINITIONS. In this chapter: 

11 ( 1) "Agency statute" means a statute of this state 

12 administered or enforced by a state agency. 

13 (2 ) "Claimant" means a party seeking recovery of 

14 damages or other relief and includes a plaintiff, counterclaimant, 

15 cross-claimant, or third-party claimant. 

16 (3 ) "Contested case" has the meaning assigned by 

17 Section 2001. 003, Government Code. 

18 (4) "Defendant" means a party from whom a claimant 

19 seeks recovery of damages or other relief. 

20 (5 ) "Rule" has the meaninq assiqned by Section 

21 2001.003, Government Code. 

22 (6) " State agency" means a board, commission, 

23 department, office, or agency that: 

24 (A) is in the executive branch of state 
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C.S.H.B. No.4 

1 judgment is signed on or after the effective date of this article, 

2 without regard to whether the suit commenced before, on, or after 

3 that date. 

4 ARTICLE B. EVIDENCE RELATING TO SEAT BELTS 

5 SECTION B.Ol. section 545.4l3(g), Transportation Code, lS 

6 repealed. 

7 SECTION B.02. (a) Except as provided by Subsection (b) of 

B this section, this article applies only to a suit commenced or 

9 pending on or after the effective date of this article. 

10 (b) This article does not apply to a suit in which the tr ial 

lIon the merits commenced on or before the effective date of this 

12 article. 

13 ARTICLE 9. RESERVED 

14 ARTICLE 10. HEALTH CARE 

15 SECTION 10.01. Section 1.03(a), Medical Liability and 

16 Insurance Improvement Act of Texas (Article 4590i, Vernon's Texas 

17 Civil Statutes), is amended by amending Subdivisions (3), (4), and 

IB (B) and adding Subdivisions (10)-(22) to read as follows: 

19 (3) (A) "Health care provider" means any person, 

20 partnership, professional association, corporation, facility, or 

21 institution duly licensed, certified, registered, or chartered by 

22 the State of Texas to provide health care, including: 

23 (i) [,a,s-) a registeried nurse; 
I -

24 (ii) a [,] hospitall. 

25 (iii) a nonprofit hospital system; 

26 (iv) a [,] dentistB 

27 (v) a hospice; 
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1 

2 

3 

4 provider; 

5 

6 

7 agency; 

(vi) a [,-] podiatristL 

(vii) a [-,-] pharmacistL 

(viii) an emergency 

C.S.H.B. No.4 

medical services 

(ix) an assisted living facility; 

(x) a home and community support services 

8 (xi) an intermediate care facility for the 

9 mentally retarded or a home and community-based services waiver 

10 program for persons with mental retardation adopted in accordance 

11 with Section 19l5(c) of the federal Social Security Act (42 U_S.C. 

12 Section l396n(c)), as amended; [Tl or 

13 

14 

15 

(xii) a nursing home.:. 

(B) The term includes: 

(i) [, er] an officer, director, 

16 shareholder, member, partner, manager, owner, or affiliate of a 

17 health care provider or physician; and 

18 (ii) an employee, independent contractor, 

19 or agent of a health care provider or physician [tHereef] acting in 

20 the course and scope of the [~l employment or contractual 

21 relationship. 

22 (4) "Health care liability claim" means a cause of 

23 action against a health care provider or physician arising out of or 

24 

25 

26 

related to [£-e-r-l treatment, lack of treafment, or other claimed 
i 

careL or safety 

accepted standards of medical care, [-e-r-l health 
I --

or professional or administrative services practice 

departur e from 

27 or procedure which proximately results in injury to or death of a 
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1 claimant [the ]3atient), whether the claimant's []3atient's) claim or 

2 cause of action sounds in tort or contract. 

3 (8 ) "Physician" means: 

4 (A) an individual [a ]3erson) licensed to practice 

5 medicine in this statel. 

6 (B) a professional association organized under 

7 the Texas Professional Association Act (Article l528f, Vernon's 

8 Texas civil Statutes) by an individual physician or group of 

9 physicians; 

10 (C) a partnership_ or limited liability 

11 partnership formed by a group of physicians; 

12 (D) a nonprofit health corporation certified 

13 under Section 162.001, occupations Code; or 

14 (E) a company formed by a group of physicians 

15 under the Texas Limited Liability Company Act (Article l528n, 

16 Vernon's Texas Civil Statutes). 

17 (10 ) "Affiliate" means a person who directly or 

18 indirectly, through one or more intermediaries, controls, is 

19 controlled by, or is under common control with a specified person, 

20 including any direct or indirect parent or subsidiary. 

21 (11) "Claimant" means a person, including a decedent's 

22 estate, seeking or who has sought recovery of damages in a health 

23 care liability claim. All persons - claiming to have sustained 

24 damages as the result of the bodily injury or death of a single 

25 person are considered a single claimant. 

26 (12) "Control" means the possession, directly or 

27 indirectly, of the power to direct or cause the direction of the 
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1 management and policies of the person, whether through ownership of 

2 egui ty or secur i ties, by contract, or otherwise. 

3 (l3 ) "Economic damages" means compensatory damages 

4 for any pecuniary loss or damage. The term does not include 

5 noneconomic damages. 

6 (14) "Emergency medical care ll means bona fide 

7 emergency services provided after the sudden onset of a medical or 

8 traumatic condition manifesting itself by acute symptoms of 

9 sufficient severity, including severe pain, such that the absence 

10 of immediate medical attention could reasonably be expected to 

11 result in: 

12 (A) placing the patient's health in serious 

l3 jeopardy; 

14 (B) serious impairment to bodily functions; or 

15 (C) serious dysfunction of any bodily organ or 

16 part. 

17 (15) "Emergency medical services provider" means a 

18 licensed public or private provider to which Chapter 773, Health 

19 and Safety Code, applies. 

20 (16) "Home and community support services agency" 

21 means a licensed public or provider agency to which Chapter 142, 

22 Health and Safety Code, applies. 

23 (17 ) "Intermediate care facility for the mentally 

24 retarded" means a licensed public or private institution to which 

25 Chapter 252 , Health and Safety Code, app1ies i
• 

26 (18) "Noneconomic damages"_means any loss or damage, 

27 however characterized, for past, present, and future physical pain 
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1 and suffering, mental anguish and suffering, loss of consortium, 

2 loss of companionship and society, disfigurement, physical 

3 impairment, and any other nonpecuniary loss or damage or element of 

4 

5 

6 

7 

8 

9 

loss or damage. 

(19) "Nursing_home" means a licensed public or private 

institution to which Chapter 242, Health and Safety Code, applies. 

(20) "Professional or administrative services" means 

those duties or services that a physician or health care provider is 

reguired to provide as a condition of maintaining the physician's 

10 or health care provider's license, accreditation status, or 

11 certification to participate in state or federal health care 

12 programs. 

13 

14 

15 

(21 ) "Hospice" means a hospice facility or activity to 

which Chapter 142, Health and Safety Code, applies. 

(22) "Hospital system" means a system of local 

16 nonprofit hospitals and nonprofit entities created by the hospital 

17 or its parent entity to further the charitable purposes of the 

18 hospital under the common governance of a single corporate parent 

19 that are located within a radius of not more than 125 linear miles 

20 

21 

from the corporate parent. 

SECTION 10.02. Subchapter A, Medical Liability and 

22 Insurance Improvement Act of Texas (Article 4590i, Vernon's Texas 

23 Civil Statutes), is amended by adding section 1.04 to read as 

24 follows: 

25 Sec. 1. 04. CONFLICT WITH OTHER LAW AND RULES OF CIVIL 

26 PROCEDURE. (a) In the event of a confl~ct between this Act and 

27 another law, including a rule of procedure or evidence or court 

50 



C.S.H.B. No.4 

1 rule, this Act controls to the extent of the conflict. 

2 (b) Notwithstanding Section 22.004, Government Code, and 

3 except as otherwise provided by this Act, the supreme court may not 

4 amend or adopt rules in conflict with this Act. 

5 (c) The district courts and statutory county courts in a 

6 county may not adopt local rules in conflict with this Act. 

7 SECTION 10.03. Section 4.01, Medical Liability and 

8 Insurance Improvement Act of Texas (Article 4590i, Vernon's Texas 

9 Civil Statutes), is amended by adding Subsection (f) to read as 

10 follows: 

11 (f) Notwithstanding the provisions of Rule 202, Texas Rules 

12 of Civil Procedure, a deposition may not be taken of a physician or 

13 health care provider for the purpose of investigating a health care 

14 liability claim before the filing of a lawsuit. 

15 SECTION 10.04. The heading to Subchapter . G, Medical 

16 Liability and Insurance Improvement Act of Texas (Article 4590i, 

17 Vernon's Texas Civil Statutes), is amended to read as follows: 

18 

19 

SUBCHAPTER G. EVIDENTIARY MATTERS [REg Ipg.n, LOOUI~URl 

SECTION 10.05. Subchapter G, Medical Liability and 

20 Insurance Improvement Act of Texas (Article 4590i, Vernon's Texas 

21 Civil Statutes), is amended by adding Sections 7.03 and 7.04 to read 

22 as follows: 

23 Sec. 7.03. FEDERAL OR STATE INCOME TAXES. (a) 

24 Notwithstanding any other law, in a health care liability claim, if 

25 any claimant seeks recovery for loss of eatnings, loss of earning 

26 capacity, loss of contributions of a pecuniary value, or loss of 

27 inheritance, evidence to prove the loss must be presented in the 

51 



C.S.H.B. No.4 

1 form of a net after-tax loss that either was or should have been 

2 paid by the injured party or decedent through which the alleged loss 

3 has occurred. 

4 (b) In a health care liability claim, if any claimant seeks 

5 recovery for loss of earnings, loss of earning capacity, loss of 

6 contributions of a pecuniary value, or loss of inheritance, the 

7 court shall instruct the jury whether any recovery for compensatory 

8 damages sought by the claimant is subject to federal or state income 

9 taxes. 

10 Sec. 7.04. JURY INSTRUCTIONS IN CASES INVOLVING EMERGENCY 

11 MEDICAL CARE. (a) In a health care liability claim that involves a 

12 claim of negligence ar ising from the provision of emergency medical 

13 care, the court shall instruct the jury to consider, together with 

14 all other relevant matters: 

15 (1) whether the person providing care did not have the 

16 patient's medical history or was unable to obtain a full medical 

17 history, including the knowledge_ oC __ prEOexisi:ing medical 

18 conditions, allergies, and medications; 

19 (2) the lack of a preexisting physician-patient 

20 relationship or health care provider-patient relationship; 

21 (3) the circumstances constituting the emergency; and 

22 (4) the circumstances surrounding the delivery of the 

23 emergency medical care. 

24 (b) The provisions of Subsection (a) of this section do not 

25 apply to medical care or treatment: 
i 

26 (1) that occurs after the 
,I 

pati.ent is stabilized and is 

27 capable of receiving medical treatment as a nonemergency patient; 
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1 

2 

3 

4 

5 

or 

(2 ) that is unrelated to 

emergency. 

SECTION 10.06. The heading to 

Liability and Insurance Improvement Act 

C.S.H.B. No.4 

the original medical 

Subchapter I, Medical 

of Texas (Article 4590i, 

6 Vernon's Texas Civil Statutes), is amended to read as follows: 

7 SUBCHAPTER I. PAYMENT OF MEDICAL OR HEALTH CARE EXPENSES [ADVANCE 

8 P,zWl4EN'±'S 1 

9 SECTION 10.07. Subchapter I, Medical Liability and 

10 Insurance Improvement Act of Texas (Article 4590i, Vernon's Texas 

11 Civil Statutes), is amended by adding Section 9.01 to read as 

12 follows: 

13 Sec. 9.01. RECOVERY OF MEDICAL OR HEALTH CARE EXPENSES. 

14 Recovery of medical or health care expenses in a health care 

15 liability claim shall be limited to the amount actually paid or 

16 incurred by or on behalf of the claimant. 

17 SECTION 10.08. Section 10.01, Medical Liability and 

18 Insurance Improvement Act of Texas (Article 4590i, Vernon's Texas 

19 Civil Statutes), is amended to read as follows: 

20 Sec. 10.01. LIMITATION ON HEALTH CARE LIABILITY CLAIMS. 

21 ill Notwithstanding any other law and subject to Subsection (b) of 

22 this section, no health care liability claim may be commenced 

23 unless the action is filed within two years from the occurrence of 

24 the breach or tort or from the date the ,medical or health care 

25 treatment that is the subject of the claim or the hospitalization 
! 

26 for which the claim is made is completed; provided that, minors 

27 under the age of 12 years shall have until, their 14th birthday in 
I 
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1 which to file, or have filed on their behalf, the claim. Except as 

2 herein provided, this subchapter applies to all persons regardless 

3 of minority or other legal disability. 

4 (b) A claimant must bring a health care liability claim not 

5 later than 10 years after the date of the act or omission that gives 

6 rise to the claim. This subsection is intended as a statute of 

7 repose so that all claims must be brought within 10 years or they 

8 are time barred. 

9 SECTION 10.09. Section 11. 02, Medical Liability and 

10 Insurance Improvement Act of Texas (Article 4590i, Vernon's Texas 

11 Civil Statutes), is amended by adding Subsections (e) and (f) to 

12 read as follows: 

13 (e) The limitation on health care liability claims 

14 contained in Subsection (a) of this section includes punitive 

15 damages. 

16 (f) The limitation on health care liability claims 

17 contained in Subsection (a) of this section shall be applied on a 

18 per-claimant basis. 

19 SECTION 10.10. Section 11.03, Medical Liability and 

20 Insurance Improvement Act of Texas (Article 4590i, Vernon's Texas 

21 Civil Statutes), is amended to read as follows: 

22 

23 

24 

25 

26 

27 

Sec. 11.03. LIMITATION ON NONECONOMIC DAMAGES [AL'I'BRHll"'I'IVB 

PAR'I'IAL LUH'I' ON CIVIL LIAIlILI'I'Y). [IB the eveBt that GeotioB 

11.02(a) of this suboh3flter is striokeB from this suboh3flter or is 

othenlise iBvalidated by a method other thaB throuqh leqislative 
I 

meaBS I the follouiBq shall13eeome effeetiv6:) 

In an action on a health care liability claim where final 
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1 judgment is rendered against a physician or health care provider, 

2 the limit of civil liability for noneconomic damages of the 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

physician or health care provider shall be limited to an amount not 

to exceed $250,000 for each claimant, regardless of the number of 

defendant physicians or health care providers against whom the 

claim is asserted or the number of separate causes of action on 

which the claim is based [eE the ]3hysieian er health eare IHe'.'iaer 

fer all past ana future neneeenemie lesses receverable by er en 

behalf Elf any injuree perseR aRe/er the estate ef sush perseR, 

iRslueiRq ,1itheut limitatien as aflplisable past and future j3hysisal 

pain and Guffering, mental anguish and suffering, Gonsortium, 

eisfiqurement, ane aRY ether neRpesuniary earnaqe, shall be limitee 

to an amount not to C][CC09. $l§O,OOO]. 

SECTION 10.11. Subchapter K, Medical Liability and 

15 Insurance Improvement Act of Texas (Article 4590i, Vernon's Texas 

16 Civil Statutes), is amended by adding Section 11.031 to read as 

17 follows: 

18 Sec. 11.031. ALTERNATIVE LIMITATION ON NONECONOMIC 

19 DAMAGES. (a) In the event that Section 11. 03 of this subchapter is 

20 str icken from this subchapter or is otherwise to any extent 

21 invalidated by a method other than through legislative means, the 

22 following, subject to the provisions of this section, shall become 

23 effective: 
! 

24 In an action on a health care liability claim where final 

25 judgment is rendered against a physician o~ health care provider, 

26 the limit of civil liability for all damages and losses, other than 

27 economic damages, shall be limited to an amount not to exceed 
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1 $250,000 for each claimant, regardless of the number of defendant 

2 physicians or health care providers against whom the claim is 

3 asserted or the number of separate causes of action on which the 

4 claim is based. 

5 (b) Effective before September 1, 2005, Subsection (a) of 

6 this section applies to any physician or health care provider that 

7 provides evidence of financial responsibility in the following 

8 amounts in effect for any act or omission to which this subchapter 

9 applies: 

10 (1) at least $100,000 for each health care liability 

11 claim and at least $300,000 in aggregate for all health care 

12 liability claims occurring in an insurance policy year, calendar 

13 year, or fiscal year for a physician participating in an approved 

14 residency program; 

15 (2) at least $200,000 for each health care liability 

16 claim and at least $600,000 in aggregate for all health care 

17 liability claims occurring in an insurance policy year, calendar 

18 year, or fiscal year for a physician or health care provider, other 

19 than a hospital; and 

20 (3) at least $500,000 for each health care liability 

21 claim and at least $1.5 million in aggregate for all health care 

22 liability claims occurring in an insurance policy year, calendar 

23 year, or fiscal year for a hospital. 

24 (c) Effective September 1, 2005, Subsection (a) of this 

25 section applies to any physician or health care provider that 

26 provides evidence of financial responsibility in the following 

27 amounts in effect for any act or omission to which this subchapter 
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1 applies: 

2 (1) at least $100,000 for each health care liability 

3 claim and at least $300,000 in aggregate for all health care 

4 liability claims occurring in an insurance policy year, calendar 

5 year, or fiscal year for a physician participating in an approved 

6 residency program; 

7 (2) at least $300,000 for each health care liability 

8 claim and at least $900,000 in aggregate for all health care 

9 liability claims occurring in an insurance policy year, calendar 

10 year, or fiscal year for a physician or health care provider, other 

11 than a hospital; and 

12 (3) at least $750,000 for each health care liability 

13 claim and at least $2.25 million in aggregate for all health care 

14 liability claims occurring in an insurance policy year, calendar 

15 year, or fiscal year for a hospital. 

16 (d) Effective September 1, 2007, Subsection (a) of this 

17 section applies to any physician or health care provider that 

18 provides evidence of financial responsibility in the following 

19 amounts in effect for any act or omission to which this subchapter 

20 applies: 

21 (1) at least $100,000 for each health care liability 

22 claim and at least $300,000 in aggregate for all health care 

23 liability claims occurring in an insurance policy year, calendar 

24 year, or fiscal year for a physician partrr.cipating in an approved 

25 residency program; 

26 (2) at least $500,000 for ea~h health care liability 

27 claim and at least $1 million in aggregate for all health care 

57 



C.S.H.B. No.4 

1 liability claims occurring in an insurance policy year, calendar 

2 year, or fiscal year for a physician or health care provider, other 

3 than a hospital; and 

4 (3) at least $1 million for each health car e liability 

5 claim and at least $3 million in aggregate for all health care 

6 liability claims occurring in an insurance policy year, calendar 

7 year, or fiscal year for a hospital. 

8 (e) Evidence of financial responsibility may be established 

9 at the time of judgment by providing proof of: 

10 (1) the purchase of a contract of insurance or other 

11 plan of insurance authorized by this state; 

12 (2) the purchase of coverage from a trust organized 

13 and operating under Article 21.49-4, Insurance Code; 

14 (3) the purchase of coverage or another plan of 

15 insurance provided by or through a risk retention group or 

16 purchasing group authorized under applicable laws of this state or 

17 under the Product Liability Risk Retention Act of 1981 (15 U.S.C. 

18 Section 3901 et seg.), as amended, or the Liability Risk Retention 

19 Act of 1986 (15 U.S.C. Section 3901 et seg.), as amended, or any 

20 other contract or arrangement for transferring and distributing 

21 risk relating to legal liability for damages, including cost or 

22 defense, legal costs, fees, and other claims expenses; or 

23 (4) the maintenance of financial reserves in or an 

24 irrevocable letter of credit from a federally insured financial 
, 

25 institution that has its main office or! a branch office in this 

26 state. 

27 SECTION 10.12. Section 11. 04, Medical Liability and 
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1 Insurance Improvement Act of Texas (Article 4590i, Vernon's Texas 

2 Civil Statutes), is amended to read as follows: 

3 Sec. 11. 04. ADJUSTMENT OF LIABILITY LIMIT [LHUTS]. When 

4 there is an increase or decrease in the consumer price index with 

5 respect to the amount of that index on the effective date of this 

6 subchapter..L [eaoh of] the liability limit [limits] prescribed in 

7 Section 11. 02 (a) [or in SootioR 11. 03] of this subchapter[ i as 

8 aDDlioa~le.] shall be increased or decreased, as applicable, by a 

9 sum equal to the amount of such limit multiplied by the percentage 

10 increase or decrease in the consumer price index between the 

11 effective date of this subchapter and the time at which damages 

12 subject to such limit [limits] are awarded by final judgment or 

13 settlement. 

14 SECTION 10.13. Subchapter L, Medical Liability and 

15 Insurance Improvement Act of Texas (Article 4590i, Vernon's Texas 

16 Civil Statutes), is amended by adding Section 12.02 to read as 

17 follows: 

18 

19 

Sec. 12.02. STANDARD OF PROOF IN CASES INVOLVING EMERGENCY 

MEDICAL CARE. In a suit involving_ a~ealth_ care liability claim 

20 against a physician or health care provider for injury to or death 

21 of a patient arising out of the provision of emergency medical care, 

22 the person bringing the suit may prove that the treatment or lack of 

23 treatment by the physician or health care provider departed from 

24 accepted standards of medical care or health care only if the person 

25 shows by clear and convincing evidence tha,t the physician or health 
i 

26 care provider did not use the degree of, care and skill that is 

27 reasonably expected of an ordinarily prudent physician or health 
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1 care provider in the same or similar circumstances. 

2 SECTION 10.14. The heading to Section 13.01, Medical 

3 Liability and Insurance Improvement Act of Texas (Article 4590i, 

4 Vernon's Texas Civil Statutes), is amended to read as follows: , 

5 Sec. 13.01. [COST ]WND, DEPOSIT, AND] EXPERT REPORT. 

6 SECTION 10.15. Section 13.01, Medical Liability and 

7 Insurance Improvement Act of Texas (Article 4590i, Vernon's Texas 

8 Civil Statutes), is amended by amending Subsections (a), (b), (i), 

9 (j), (k), and (1) and adding Subsections (s) and (t) to read as 

10 follows: 

11 (a) In a health care liability claim, a claimant shall, not 

12 later than the 180th [~] day after the date the claim is fi1edL 

13 serve on each party or the party's attorney one or more expert 

14 

15 

16 

l7 

18 

19 

20 

21 

22 

23 

24 

25 

26 

reports, with a curr iculum vitae of each expert listed in the [-<-

[( 1) fi 10 ., o"".,r.,t" (100t bona in the 3"''':1"t "f $;" .000 

for each ph'lsicial'l or health sare previaer named 13}' the claimant in 

+-1-."", "",...+-~"""-.,...,. 
~--=-=-=.~~ 

[(2) plaee eash in an essro'.? assount in the amount of 

c-t:: {)Ilfl 4=,...... .... ,....."",,..,1-. ...... h"TC""";""';c:.'n n'V'. "h",,:::.l+-b_,...:::._Y.....O. _tLY~,T.;d..t::. ..... ___ ---=--=:.T'I"\n~_ .... :i--=----------.+:_~ 
'Y ...... vov :LOU ... ..... = ..... ~~ P"" .. l ................ ==~:.L------.;->.- ..... ~.I..1. -'V ................. l:' .... ,.".-""V...L.. ....... """"- ......... 1.L' ...... ,...... 

astionj or 

[(3) file an elf/aert] report for each physician or 

health care provider against whom a liability claim is asserted 

[\lith respeet to whom a sost 13onE! has not 13een filed and sash in lieu 

of the 130nd has not 130en E!epositea under Su13E!ivision (1) or (2) of 

t-l> i r; nl1br;(>r;t-i"n] • 

(bl If, as to a defendant physiciab or health care provider, 

27 an expert report[. eost 13ona. or sash in lieu of 13ona] has not been 
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1 served [filed or deposited] within the period specified by 

2 Subsection (a) [or (h)] of this section, the court, on the motion of 

3 the affected physician or health care provider, shall enter an 

4 order that: 

5 (1) awards to the affected physician or health care 

6 provider reasonable attorney's fees and costs of court incurred by 

7 the physician or health care provider [re~uires the filing ef a 

8 ~7i500 cost !lend \lith respect te the physician er health eare 

9 provider not later than the 21st day after the date of the order]; 

10 and 

11 (2) dismisses the claim [provides that if the clailllant 

12 fails to cOlllPly Iqith the order i the action shall !le dislllissed for 

13 11ant of prosecution] with respect to the physician or health care 

14 provider, with prejudice to the refiling of the claim [su!liect to 

15 reinstatelllent in accordance l.'ith the applica!lle rules of civil 

16 prcccdure and £u!lsection (c) of this section]. 

17 (i) Notwithstanding any other provision of this section, a 

18 claimant may satisfy any requirement of this section for serving 

19 [filing] an expert report by serving [filinq] reports of separate 

20 experts regarding different physicians or health care providers or 

21 regarding different issues ar ising from th,e conduct of a physician 

22 or health care provider, such as issues of ;Liability and causation. 

23 Nothing in this section shall be construed to mean that a single 

24 expert must address all liability and causaition issues with respect 
I 

25 

26 

to all physicians or health care providers! or with respect to both 

liability and causation issues for a physician or health care 

27 provider. 
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1 (j) Nothing in this section shall be construed to require 

2 the serving [filinq] of an expert report regarding any issue other 

3 than an issue relating to liability or causation. 

4 (k) An [Not'.lithstandinq any other la-H, an] expert report 

5 served [filed] under this section: 

6 (1) is not admissible in evidence by any party [a 

7 def end ant 1 ; 

8 (2) shall not be used in a deposition, trial, or other 

9 proceeding; and 

10 (3) shall not be referred to by any party [a defendantJ 

11 during the course of the action for any purpose. 

12 (1) A court shall grant a motion challenging the adequacy of 

13 an expert report only if it appears to the court, after hearing, 

14 that the report does not represent an objective [aJ good faith 

15 effort to comply with the definition of an expert report in 

16 Subsection (r) (6) of this section. 

17 (s) Until a claimant has served the expert report and 

18 curriculum vitae, as reguired by Subsection (a) of this section, 

19 all discovery in a health care liability claim is stayed except for 

20 the acquisition of the patient's medical records, medical or 

21 psychological studies, or tissue samples through: 

22 (1) written discovery as defined in Rule 192.7, Texas 

23 Rules of Civil Procedure; 

24 (2) depositions on written guestions under Rule 200, 

25 Texas Rules of Civil Procedure; and 
, 

26 (3) discovery from nonparties under Rule 205, Texas 

27 Rules of Civil Procedure. 
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1 (t) If an expert report is used by the claimant in the course 

2 of the action for any purpose other than to meet the service 

3 requirement of Subsection (a) of this section, the restrictions 

4 imposed by Subsection (k) of this section on use of the expert 

5 report by any party are waived. 

6 SECTION 10.16. Section 13.01(r) (5), Medical Liability and 

7 Insurance Improvement Act of Texas (Article 4590i, Vernon's Texas 

8 Civil Statutes), is amended to read as follows: 

9 

10 

(5 ) "Expert" means: 

(A) with respect to a person giving opinion 

11 testimony regarding whether a physician departed from accepted 

12 standards of medical care, an expert qualified to testify under the 

13 requirements of Section 14.01(a) of this Act; [tH'-] 

14 (B) with respect to a person giving opinion 

15 testimony regarding whether [alseutl a [nenphysiGian] health care 

16 provider departed from accepted standards of health care, an expert 

17 qualified to testify under the requirements of Section 14.02 of 

18 this Act; 

19 (C) with respect to a person giving opinion 

20 testimony about the causal relationship between the injury, harm, 

21 or damages claimed and the alleged departure from the applicable 

22 standard of care in any health care liability claim, a physician who 

23 is otherwise qualified to render op!inions on that causal 

24 relationship under the Texas Rules of Evidence; 

25 (D) with respect to a' person giving opinion 
I 

26 testimony about the causal relationship Between the injury, harm, 

27 or damages claimed and the alleged departure from the applicable 
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1 standard of care for a dentist, a dentist who is otherwise qualified 

2 to render opinions on that causal relationship under the Texas 

3 Rules of Evidence; or 

4 

5 

6 

7 

8 

9 

10 

11 

12 

(E) with respect to a person giving opinion 

testimony about the causal relationship between the injury, harm, 

or damages claimed and the alleged departure from the applicable 

standard of care for a podiatrist, a podiatrist who is otherwise 

gualified to render opinions on that causal relationship under the 

Texas Rules of Evidence ['dhe has lme\lled"e ef aeee13ted standards ef 

care fer the dia~nesis, care, er treatment ef the illness, injury, 

er cenditien invelved in the claim] . 

SECTION 10.17. Sections l4.0l(e) and (g), Medical Liability 

13 and Insurance Improvement Act of Texas (Article 4590i, Vernon's 

14 Texas Civil Statutes), are amended to read as follows: 

15 (e) A pretrial objection to the qualifications of a witness 

16 under this section must be made not later than the later of the 21st 

17 day after the date the obj ecting party receives a copy of the 

18 witness's curriculum vitae or the 21st day after the date of the 

19 witness's deposition. If circumstances arise after the date on 

20 which the obj ection must be made that could not have been reasonably 

21 anticipated by a party before that date and that the party believes 

22 in good faith provide a basis for an objection to a witness's 

23 qualifications, and if an objection was not made previously, this 

24 subsection does not prevent the party fr6m making an objection as 

25 soon as practicable under the circumst~nces. The court shall 

26 conduct a hearing to determine whether thie witness is qualified as 

27 soon as practicable after the filing of an objection and, if 
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1 possible, before trial. If the objecting party is unable to object 

2 in time for the hearing to be conducted before the trial, the 

3 hearing shall be conducted outside the presence of the jury. This 

4 

5 

subsection does 

cross-examining 

not prevent 

a witness at 

a party from examining or 

trial about the witness's 

6 qualifications. 

7 (g) In this subchapter [seetienl, "physician" means a 

S person who is: 

9 (1) licensed to practice medicine in one or more 

10 states in the United states; or 

11 (2) a graduate of a medical school accredited by the 

12 Liaison Committee on Medical Education or the American Osteopathic 

13 Association only if testifying as a defendant and that testimony 

14 relates to that defendant's standard of care, the alleged departure 

15 from that standard of care, or the causal relationship between the 

16 alleged departure from that standard of care and the injury, harm, 

17 or damages claimed. 

IS SECTION 10.lS. Subchapter N, Medical Liability and 

19 Insurance Improvement Act of Texas (Article 4590i, Vernon's Texas 

20 Civil statutes), is amended by adding sections 14.02 and 14.03 to 

21 read as follows: 

22 

23 

Sec. 14.02. QUALIFICATIONS OF EXPERT WITNESS IN SUIT 

AGAINST HEALTH CARE PROVIDER. (a) For purposes of this section, 

24 "practicing health care" includes: 

25 (1) training health care providers in the same field 

26 as the defendant health care provider at In accredited educational 

27 institution; or 
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1 (2) serving as a consulting health care provider and 

2 being licensed, certified, or registered in the same field as the 

3 defendant health care provider. 

4 (b) In a suit involving a health care liability claim 

5 against a health care provider, a person may qualify as an expert 

6 witness on the issue of whether the health care provider departed 

7 from accepted standards of care only if the person: 

8 (1) is practicing health care in the same field of 

9 practice as the defendant health care provider at the time the 

10 testimony is given or was practicing that type of health care at the 

11 time the claim arose; 

12 (2) has knowledge of accepted standards of care for 

13 health care providers for the diagnosis, care, or treatment of the 

14 illness, injury, or condition involved in the claim; and 

15 (3) is qualif ied on the basis of tr aining or 

16 experience to offer an expert opinion regarding those accepted 

17 standards of health care. 

18 (c) In determining whether a witness is gualified on the 

19 basis of training or experience, the court shall consider whether, 

20 at the time the claim arose or at the time the testimony is given, 

21 the witness: 

22 (1) is certified by a Texas licensing agency or a 

23 national professional certifying agency, or has other substantial 

24 training or experience, in the area of health care relevant to the 

25 claim; and 

26 (2) is actively practicing (health care in rendering 

27 health care services relevant to the claim. 
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1 (d) The court shall apply the criteria specified in 

2 Subsections (a), (b), and (c) of this section in determining 

3 whether an expert is qualified to offer expert testimony on the 

4 issue of whether the defendant health care provider departed from 

5 accepted standards of health care but may depart from those 

6 criteria if, under the circumstances, the court determines that 

7 there is good reason to admit the expert's testimony. The court 

8 shall state on the record the reason for admitting the testimony if 

9 the court departs from the criteria. 

10 (e) This section does not prevent a health care provider who 

11 is a defendant, or an employee of the defendant health care 

12 provider, from qualifying as an expert. 

13 (f) A pretrial objection to the qualifications of a witness 

14 under this section must be made not later than the later of the 21st 

15 day after the date the obiecting party receives a copy of the 

16 witness's curriculum vitae or the 21st day after the date of the 

17 witness's deposition. If circumstances arise after the date on 

18 which the obj ection must be made that could not have been reasonably 

19 anticipated by a party before that date and that the party believes 

20 in good faith provide a basis for an objection to a witness's 

21 qualifications, and if an objection was not made previously, this 

22 subsection does not prevent the party from making an objection as 

23 soon as practicable under the circumsta'nces. The court shall 

24 conduct a hearing to determine whether the witness is qualified as 

25 soon as practicable after the filing o~ an objection and, if 
i 

26 possible, before trial. If the objecting party is unable to object 

27 in time for the hearing to be conducted before the trial, the 

I 
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1 hearing shall be conducted outside the presence of the jury. This 

2 subsection does not prevent a party from examining or 

3 cross-examining a witness at trial about the witness's 

4 qualifications. 

5 Sec. 14.03. QUALIFICATIONS OF EXPERT WITNESS ON CAUSATION 

6 IN HEALTH CARE LIABILITY CLAIM. (a) Except as provided by 

7 Subsections (b) and (c) of this section, in a suit involving a 

8 health care liability claim against a physician or health care 

9 provider, a person may qualify as an expert witness on the issue of 

10 the causal relationship between the alleged departure from accepted 

11 standards of care and the injury, harm, or damages claimed only if 

12 the person is a physician and is otherwise qualified to render 

13 opinions on that causal relationship under the Texas Rules of 

14 Evidence. 

15 (b) In a suit involving a health care liability claim 

16 against a dentist, a person may qualify as an expert witness on the 

17 issue of the causal relationship between the alleged departure from 

18 accepted standards of care and the injury, harm, or damages claimed 

19 if the person is a dentist and is otherwise qualified to render 

20 opinions on that causal relationship under the Texas Rules of 

21 Evidence. 

22 (c) In a suit involving a health care liability claim 

23 against a podiatrist, a person may qualify as an expert witness on 

24 the issue of the causal relationship between the alleged departure 

25 from accepted standards of care and the injury, harm, or damages 

26 claimed if the person is a podiatrist and ~s otherwise qualified to 

27 render opinions on that causal relationship under the Texas Rules 
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1 of Evidence. 

2 (d) A pretrial objection to the qualifications of a witness 

3 under this section must be made not later than the later of the 21st 

4 day after the date the objecting party receives a coPY of the 

5 witness's curriculum vitae or the 21st day after the date of the 

6 witness's deposition. If circumstances arise after the date on 

7 which the obj ection must be made that could not have been reasonably 

8 anticipated by a party before that date and that the party believes 

9 in good faith provide a basis for an obj ection to a witness's 

10 qualifications, and if an objection was not made previously, this 

11 subsection does not prevent the party from making an objection as 

12 soon as practicable under the circumstances. The court shall 

13 conduct a hearing to determine whether the witness is qualified as 

14 soon as practicable after the filing of an objection and, if 

15 possible, before triaL If the objecting party is unable to object 

16 in time for the hearing to be conducted before the trial, the 

17 hearing shall be conducted outside the presence of the jury. This 

18 subsection does not prevent a party from examining or 

19 cross-examining a witness at trial about the witness's 

20 qualifications. 

21 SECTION 10.19. Section 16.01, Medical Liability and 

22 Insurance Improvement Act of Texas (Article 4590i, Vernon's Texas 

23 Civil Statutes), is amended to read as follows: 

24 

25 

Sec. 16.01. APPLICATION OF OTHER LAW. Notwithstanding 

Chapter 304, Finance Code [Z1rtieles' U:.I01, lE.102, and 
i 

26 lE.I04-lE.IOg, '±'itle 79, Revised statutes], prejudgment interest 

27 in a judgment on a health care liability claim shall be awarded in 

69 



C.S.H.B. No.4 

1 accordance with this subchapter. 

2 SECTION 10.20. Sections 16.02(b) and (c), Medical Liability 

3 and Insurance Improvement Act of Texas (Article 4590i, Vernon's 

4 Texas Civil Statutes), are amended to read as follows: 

5 (b) Subject to Subchapter K of this Act [In a health sare 

6 liability claim that is not settled \1itain the :Eleriod s:Eleoified by 

7 eubseotion (a) of this sestionl, the judgment must include 

8 prejudgment interest on past damages awarded in the judgment [found 

9 by the trier of faotl , but shall not include prejudgment interest on 

10 future damages awarded in the judgment [found by tae trier of fastl . 

11 (c) Prejudgment interest allowed under this subchapter 

12 shall be computed in accordance with Section 304.003 (c) (1), Finance 

13 Code [Artiole lE.lQJ, Title 79, Revised etatutesl, for a period 

14 beginning on the date of injury and ending on the date before the 

15 date the judgment is signed. 

16 SECTION 10.21. The Medical Liability and Insurance 

17 Improvement Act of Texas (Article 4590i, Vernon's Texas Civil 

18 Statutes) is amended by adding Subchapters Q, R, S, and T to read as 

19 follows: 

20 SUBCHAPTER Q. COLLATERAL SOURCE BENEFITS 

21 Sec. 17.01. DEFINITION. In this subchapter, "collateral 

22 source benefit" means a benefit paid or payable to or on behalf of a 

23 claimant under: 

24 (1) the Social Security Act (42 U.S.C. Section 301 et 

25 seg.), and its subseguent amendments; 

26 (2) a state or federal incomeireplacement, disability, 

27 workers' compensation, or other law that provides partial or full 
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1 income replacement; or 

2 (3) any insurance policy, other than a life insurance 

3 policy, including: 

4 (A) an accident, health, or sickness insurance 

5 policy; and 

6 (B) a disability insurance policy. 

7 Sec. 17.02. ADMISSIBILITY OF EVIDENCE OF COLLATERAL SOURCE 

8 BENEFITS. A defendant J?hysician __ or health care provider may 

9 introduce evidence in a health care liability claim of any amount 

10 payable to the claimant as a collateral benefit. If a defendant 

11 physician or health care provider introduces evidence of a 

12 collateral source benefit, the claimant may introduce evidence of 

13 any amount the claimant has paid to secure the right to the benefit. 

14 Sec. 17.03. MAINTENANCE OF COVERAGE DURING CLAIM. ( a) 

15 Dur ing the pendency of a health care liability claim, if the 

16 claimant has a policy of insurance that provides health benefits or 

17 income disability coverage and the claimant is unwilling or unable 

18 to pay the costs of renewing or continuing that policy of insurance 

19 in force, the defendant physician or health care provider may 

20 tender to the claimant the cost of maintaining the insurance 

21 coverage. 

22 (b) On receipt of the tender, the claimant shall continue 

23 the policy in force. 

24 Sec. 17.04. SUBROGATION. The payer of collateral benefits 

25 introduced under this subchapter may not r~cover any amount against 

26 the claimant and is not sUbrogated to any rights or claims of the 

27 claimant, unless authorized by a federal law. 
i 
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1 SUBCHAPTER R. PAYMENT FOR FUTURE LOSSES 

2 Sec. 18.01. DEFINITIONS. In this subchapter: 

3 ( 1) "Future damages" means damages that are incurred 

4 after the date of judgment for: 

5 (A) medical, health care, or custodial care 

6 services; 

7 (B) physical pain and mental anguish, 

8 disfigurement, or physical impairment; 

9 (C) loss of consortium, companionship, or 

10 society; or 

11 (D) loss of earnings. 

12 (2 ) "Future loss of earnings" means the following 

13 losses incurred after the date of the judgment: 

14 (A) loss of income, wages, or earning capacity 

15 and other pecuniary losses; and 

16 (B) loss of inheritance. 

17 ( 3) "Periodic payments" means the payment of money or 

18 its equivalent to the recipient of future damages at defined 

19 intervals. 

20 Sec. 18.02. SCOPE OF SUBCHAPTER. This subchapter applies 

21 only to an action on a health care liability claim against a 

22 physician or health care provider in which the present value of the 

23 award of future damages, as determined ,by the court, equals or 

24 exceeds $100,000. 
I 

25 Sec. 18.03. 
I 

COURT ORDER FOR PERIODIC PAYMENTS. (a) At the 
i 

26 request of a defendant physician or health care provider or 

27 claimant, the court shall order that future damages awarded in a 
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1 health care liability claim be paid in whole or in part in periodic 

2 payments rather thanby a lump-sum payment. 

3 (b) The court shall make a specific finding of the dollar 

4 amount of periodic payments that will compensate the claimant for 

5 the future damages. 

6 (c) The court shall specify in its judgment ordering the 

7 payment of future damages by per iodic payments the: 

8 

9 

10 

11 

(1) recipient of the payments; 

(2) dollar amount of the payments; 

(3) interval between payments; and 

(4) number of payments or the per iod of time over which 

12 payments must be made. 

l3 Sec. 18.04. RELEASE. The entry of an order for the payment 

14 of future damages by periodic payments constitutes a release of the 

15 health care liability claim filed by the claimant. 

16 Sec. 18.05. FINANCIAL RESPONSIBILITY. (a) As a condition 

17 to author izing per iodic payments of future damages, the court shall 

18 require a defendant who is not adequately insured to provide 

19 evidence of financial responsibility in an amount adequate to 

20 assure full payment of damages awarded by the judgment. 

21 (b) The judgment must provide for payments to be funded by: 

22 (1) an annuity contract issued by a company licensed 

23 to do business as an insurance company; 

24 (2) an obligation of the uniteld States; 

25 (3) applicable and collectible liability insurance 

26 from one or more qualified insurers; or 

27 (4) any other satisfactory form of funding approved by 
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1 the court. 

2 (c) On termination of periodic payments of future damages, 

3 the court shall order the return of the security, or as much as 

4 remains, to the defendant. 

5 Sec. 18.06. DEATH OF RECIPIENT. (a) On the death of the 

6 recipient, money damages awarded for loss of future earnings 

7 continue to be paid to the estate of the recipient of the award 

8 without reduction. 

9 (bl Periodic payments, other than future loss of earnings, 

10 terminate on the death of the recipient. 

11 (c) If the recipient of periodic payments dies before all 

12 payments required by the judgment are paid, the court may modify the 

13 judgment to award and apportion the unpaid damages for future loss 

14 of earnings in an appropriate manner. 

15 (d) Following the satisfaction or termination of any 

16 obligations specified in the judgment for periodic payments, any 

17 obligation of the defendant physician or health care provider to 

18 make further payments ends and any security given reverts to the 

19 defendant. 

20 Sec. 18.07. AWARD OF ATTORNEY'S FEES. For purposes of 

21 computing the award of attorney's fees when the claimant is awarded 

22 a recovery that will be paid in periodic payments, the court shall: 

23 (1) 
, 

place a total yalu~n the~ments based on the 

24 claimant's projected life expectancy; and! 
! 

25 (2) reduce the amount in Subdivision (1) to present 

26 value. 

27 SUBCHAPTER S. ATTORNEY'S FEES 
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Sec. 19.01. DEFINITION. In this subchapter, "recovered" 

means the net sum recovered after deducting any disbursements or 

costs incurred in connection with prosecution or settlement of the 

claim. Costs of medical or health care services incurred by the 

claimant and the attorney's office overhead costs or charges are 

not deductible disbursements or costs. 

Sec. 19.02. APPLICABILITY. The limitations in this 

8 subchapter apply without regard to whether: 

9 (1) the recovery is by settlement, arbitration, or 

10 judgment; or 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

(2) the person for whom the recovery is sought is an 

adul t, a minor, or an incapacitated person. 

Sec. 19.03. PERIODIC PAYMENTS. If periodic payments are 

recovered by the claimant, the court shall place a total value on 

these payments based on the claimant's projected life expectancy 

and then reduce this amount to present value for purposes of 

computing the award of attorney's fees. 

Sec. 19.04. LIMITATION ON ATTORNEY CONTINGENCY FEE 

AGREEMENTS. (a) An attorney may not contract for or collect a 

contingency fee for representing any person seeking damages in 

connection with a health care liability claim in excess of 33-1/3 

percent of the amount recovered. 

(b) This section has no effect if Section 11.03 of this Act 

24 is stricken from this Act or is otherwise to any extent invalidated 

25 by a method other than through legislative means. 

26 Sec. 19.05. ALTERNATIVE LIMIT ON ATTORNEY CONTINGENCY FEES. 

27 (a) If Section 11.03 of this Act is stricken from this Act or is 
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1 otherwise to any extent invalidated by a method other than through 

2 legislative means, this section is effective. 

3 (b) An attorney may not contract for or collect a 

4 contingency fee for representing any person seeking damages in 

5 connection with a health care liability claim that exceeds the 

6 following limits: 

7 (1) 40 percent of the first $50,000 recovered; 

8 (2) 33.3 percent of the next $50,000 recovered; 

9 (3) 25 percent of the next $500,000 recovered; and 

10 (4) 15 percent of any additional amount recovered. 

11 SUBCHAPTER T. DECLARATORY JUDGMENTS; INJUNCTIONS; APPEALS 

12 Sec. 20.01. APPLICABILITY. This subchapter app lies only to 

13 an amendment to this Act that is effective on or after January 1, 

14 2003. 

15 Sec. 20.02. DECLARATORY JUDGMENT. The constitutionality 

16 and other validity under the state or federal constitution of all or 

17 any part of an amendment to this Act may be determined in an action 

18 for declaratory judgment in a district court in Travis County under 

19 Chapter 37, Civil Practice and Remedies Code, if it is alleged that 

20 the amendment or a part of the amendment affects the rights, status, 

21 or legal relation of a party in a civil action with respect to any 

22 other party in the civil action. 

23 Sec. 20.03. ACCELERATED APPEAL. (a) An appeal of a 

24 declaratory judgment or order, however characterized, of a district 

25 court, including an appeal of the judgment of an appellate court, 

26 holding or otherwise determining, unde~ Section 20.02 of this 

27 subchapter, that all or any part of an amendment to this Act is 
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1 constitutional or unconstitutional, or otherwise valid or invalid, 

2 under the state or federal constitution is an accelerated appeal. 

3 (b) If the judgment or order is iIlter locutory, an 

4 interlocutory appeal may be taken from the judgment or order and is 

5 an accelerated appeal. 

6 Sec. 20.04. INJUNCTIONS. A district court in Travis County 

7 may grant or deny a temporary or otherwise interlocutory injunction 

8 or a permanent injunction on the grounds of the constitutionality 

9 or unconstitutionality, or other validity or invalidity, under the 

10 state or federal constitution of all or any part of an amendment to 

11 this Act. 

12 Sec. 20.05. DIRECT APPEAL. (a) Ther e is a direct appeal to 

13 the supreme court from an order, however characterized, of a trial 

14 court granting or denying a temporary or otherwise interlocutory 

15 injunction or a permanent injunction on the grounds of the 

16 constitutionality or unconstitutionality, or other validity or 

17 invalidity, under the state or federal constitution of all or any 

18 part of any amendment to this Act. 

19 (b) The direct appeal is an accelerated appeal. 

20 (c) This section exercises the authority granted by Section 

21 3-b, Article V, Texas Constitution. 

22 Sec. 20.06. STANDING OF AN ASSOCIATION OR ALLIANCE TO SUE. 

23 (a) An association or alliance has standing to sue for and obtain 

24 the relief described by Subsection (b) of this section if it is 

25 alleged that: 
i 

26 (1) the association or alliance has more than one 

27 member who has standing to sue in the member's own right; 
! 
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1 (2) the interests the association or alliance seeks to 

2 protect are germane to a purpose of the association or alliance; and 

3 ( 3) the claim asserted and declaratory relief 

4 reguested by the association or alliance relate to all or a 

5 specified part of the amendment involved in the action being found 

6 constitutional or unconstitutional on its face, or otherwise found 

7 valid or invalid on its face, under the state or federal 

8 constitution. 

9 

10 

(b) The association or alliance has standing: 

(1) to sue for and obtain a declaratory judgment under 

11 Section 20.02 of this subchapter in an action filed and maintained 

12 by the association or alliance; 

13 (2) to appeal or otherwise be a party to an appeal 

14 under Section 20.03 of this subchapter; 

15 (3) to sue for and obtain an order under Section 20.04 

16 of this subchapter granting or denying a temporary or otherwise 

17 interlocutory injunction or a permanent injunction in an action 

18 filed and maintained by the association or alliance; and 

19 (4) to appeal or otherwise be a party to an appeal 

20 under Section 20.05 of this subchapter. 

21 Sec. 20.07. RULES FOR APPEALS. An appeal under this 

22 subchapter, including an interlocutory, accelerated, or direct 

23 appeal, is governed, as applicable, by the Texas Rules of Appellate 

24 Procedure, including Rules 25.1(d) (6); 26.1(b), 28.1, 28.3, 

25 32 . 1 (g), 37. 3 ( a) (1), 38. 6 (a) and (b), 40. 1. (b), and 49. 4 . 

26 SECTION 10.22. Section 84.003, Civil Practice and Remedies 

27 Code, is amended by adding Subdivision (6) to read as follows: 
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1 (6 ) "Person responsible for the patient" means: 

2 (A) the patient's parent, managing conservator, 

3 or guardian; 

4 

5 

6 

(B) the patient's grandparent; 

(C) the patient's adult brother or sister; 

(D) another adult who has actual care, control, 

7 and possession of the patient and has written authorization to 

8 consent for the patient from the parent, managing conservator, or 

9 guardian of the patient; 

10 (E) an educational institution in which the 

11 patient is enrolled that has written authorization to consent for 

12 the patient from the parent, managing conservator, or guardian of 

13 the patient; or 

14 (F) any other person with legal responsibility 

15 for the care of the patient. 

16 SECTION 10.23. section 84.004(c), civil Practice and 

17 Remedies Code, is amended to read as follows: 

18 (c) Except as provided by Subsection (d) and Section 84.007, 

19 a volunteer health care provider ["ho is serving as a ilireot servioe 

20 volunteer of a oharitable organization] is immune from civil 

21 liability for any act or omission resulting in death, damage, or 

22 injury to a patient if: 

23 ( 1) [the 'Johmteer '.'as aotinEj" in Ej"ooa faith ana in the 

24 "onY"" g"il soone of the volunteer's auties or funotions 'Jithin the 

25 organiEation; 

26 [+&+] the volunteer commits the act or omission in the 

27 course of providing health care services to the patient; 
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1 111 [~l the services provided are within the scope 

2 of the license of the volunteer; and 

3 ill [+4+1 before the volunteer provides health care 

4 services, the patient or, if the patient is a minor or is otherwise 

5 legally incompetent, the person responsible for the patient 

6 [patient's parent, ffianaqinq conservator, leqal quardian, or other 

7 person \lith le'l"al responsibility for the care ofl signs a written 

8 statement that acknowledges: 

9 (A) that the volunteer is providing care that is 

10 not administered for or in expectation of compensation; and 

11 (B) the limitations on the recovery of damages 

12 from the volunteer in exchange for receiving the health care 

13 services. 

14 SECTION 10.24. Chapter 84, civil Practice and Remedies 

15 Code, is amended by adding Section 84.0065 to read as follows: 

16 Sec. 84.0065. ORGANIZATION LIABILITY OF HOSPITALS. Except 

17 as provided by Section 84.007, in any civil action brought against a 

18 hospital or hospital system, or its employees, officers, directors, 

19 or volunteers, for damages based on an act or omission by the 

20 hospital or hospital system, or its employees, officers, directors, 

21 or volunteers, the liability of the hospital or hospital system is 

22 limited to money damages in a maximum amount of $500,000 for any act 

23 or omission resulting in death, damage, or injury to a patient if 

24 the patient or, if the patient is a minor or is otherwise legally 

25 incompetent, the person responsible for the patient, signs a 

26 written statement that acknowledges: 

27 (1) that the hospital is providing care that is not 
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1 administered for or in expectation of compensation; and 

2 (2) the limitations on the recovery of damages from 

3 the hospital in exchange for receiving the health care services. 

4 SECTION 10.25. Section 88.002, Civil Practice and Remedies 

5 Code, is amended by adding Subsection (1) to read as follows: 

6 (1) This chapter does not create liability on the part of 

7 physicians or health care providers for medical care or health care 

8 services performed or furnished or that should have been performed 

9 or furnished for, to, or on behalf of a patient. 

10 SECTION 10.26. Article 5.15-1, Insurance Code, is amended 

11 by adding Section 11 to read as follows: 

12 Sec. 11. VENDOR'S ENDORSEMENT. An insurer may not exclude 

13 or otherwise limit coverage for physicians or health care providers 

14 under a vendor's endorsement issued to a manufacturer, as that term 

15 is defined by section 82.001, Civil Practice and Remedies Code. A 

16 physician or health care provider shall be considered a vendor for 

17 purposes of coverage under a vendor's endorsement or a 

18 manufacturer's general liability or products liability policy. 

19 

20 

SECTION 10.27. The following provisions are repealed: 

(1) Section ll.02(c), Medical Liability and Insurance 

21 Improvement Act of Texas (Article 4590i, Vernon's Texas civil 

22 Statutes); 

23 (2) sections l3.0l(c), (d), (e), (f), (g), (h), (m), 

24 (n), (0), and (r) (3), Medical Liability a!nd Insurance Improvement 

25 Act of Texas (Article 4590i, Vernon's Texas Civil Statutes); 

26 (3) Section l6.02(a), Medical Liability and Insurance 

27 Improvement Act of Texas (Article 4590i, Vernon's Texas civil 
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1 Statutes) ; and 

(4) Section 242.0372, Health and Safety Code. 2 

3 SECTION 10.28. (a) The Legislature of the State of Texas 

4 finds that: 

5 (1) the number of health care liability claims 

6 (frequency) has increased since 1995 inordinately, 

7 (2) the filing of legitimate health care liability 

8 claims in Texas is a contributing factor affecting medical 

9 professional liability rates, 

10 (3) the amounts being paid out by insurers in 

11 judgments and settlements (severity) have likewise increased 

12 inordinately in the same short period of time, 

13 (4) the effect of the above has caused a serious public 

14 problem in availability of and affordability of adequate medical 

15 professional liability insurance, 

16 (5) the situation has created a medical malpractice 

17 insur ance cr isis in Texas; 

18 (6) this crisis has had a material adverse effect on 

19 the delivery of medical and health care in Texas, including 

20 significant reductions of availability of medical and health care 

21 services to the people of Texas and a likelihood of further 

22 reductions in the future; 

23 (7) the cr isis has had a sub stant ial impact on the 

24 physicians and hospitals of Texas and the cost to physicians and 

25 hospitals for adequate medical malpractice insurance has 

26 dramatically risen in price, with cost i~pact on patients and the 

27 pUblic; 
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(8) the direct cost of medical care to the patient and 

2 public of Texas has materially increased due to the rising cost of 

3 malpractice insurance protection for physicians and hospitals in 

4 Texas; 

5 (9) the crisis has increased the cost of medical care 

6 both directly through fees and indirectly through additional 

7 services provided for protection against future suits or claims, 

8 and defensive medicine has resulted in increasing cost to patients, 

9 private insurers, and Texas and has contributed to the general 

10 inflation that has marked health care in recent years; 

11 (10) satisfactory insurance coverage for adequate 

12 amounts of insurance in this area is often not available at any 

13 price; 

14 (11) the combined effect of the defects in the 

15 medical, insurance, and legal systems has caused a serious public 

16 problem both with respect to the availability of coverage and to the 

17 high rates being charged by insurers for medical professional 

18 liability insurance to some physicians, health care providers, and 

19 hospitals; and 

20 (12) the adoption of certain modifications in the 

21 medical, insurance, and legal systems, the total effect of which is 

22 currently undetermined, will have a positive effect on the rates 

23 charged by insurers for medical professional liability insurance. 

24 (b) Because of the conditions sta~ed in subsection (a) of 

25 this section, it is the purpose of this article to improve and 

26 modify the system by which health care liability claims are 

27 determined in order to: 
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(1) reduce excessive frequency and severity of health 

liability claims through reasonable improvements and 

modifications in the Texas insurance, tort, and medical practice 

systems; 

(2 ) decrease the cost of those claims and ensure that 

6 awards are rationally related to actual damages; 

7 (3 ) do so in a manner that will not unduly restrict a 

8 claimant's rights any more than necessary to deal with the cr isis; 

9 (4) make available to physicians, hospitals, and other 

10 health care providers protection against potential liability 

11 through the insurance mechanism at reasonably affordable rates; 

12 (5) make affordable medical and health care more 

13 accessible and available to the citizens of Texas; 

14 (6) make certain modifications in the medical, 

15 insurance, and legal systems in order to determine whether or not 

16 there will be an effect on rates charged by insurers for medical 

17 professional liability insurance; 

18 (7) make certain modifications to the liability laws 

19 as they relate to health care liability claims only and with an 

20 intention of the legislature to not extend or apply such 

21 modifications of liability laws to any other area of the Texas legal 

22 system or tort law; 

23 (8) encourage offering services by physicians and 

24 hospitals, particularly those involving high risk, that will 

25 benefit, in particular, high-cost and l'ow-income groups because 

26 lower malpractice insurance rates incr'ease the willingness of 

27 physicians and hospitals to provide treatments that carry a 
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1 relatively high risk of failure but offer the only real prospect of 

2 success for seriously ill patients; 

3 

4 

5 

medicine; 

( 9) 

(10) 

encourage quality of care and discourage defensive 

decrease malpractice insurance premiums, which 

6 are a significant part of overall health care cost, and, as the cost 

7 savings are reflected in health insurance premiums, make health 

8 insurance benefit programs more affordable to businesses, 

9 particularly small businesses, and increase employee participation 

10 in health insurance programs offered by their employers; 

11 (11) discourage unnecessary services and encourage 

12 fewer tests, procedures, and visits so that the direct financial 

13 cost to the patient will be reduced as well as time, travel, and 

14 other indirect costs; 

15 (12) support health care insurance for employers and 

16 employees because malpractice insurance is a component of the 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

overhead costs that providers must take into account in negotiating 

reimbursement rates with commercial insurers and employers that pay 

all or a portion of the premiums for their employees will save money 

and may make the difference in whether an employer can afford to 

maintain current health insurance benefits for its employees; 

(13 ) reduce the time required for plaintiffs to obtain 

awards; 

(14) reduce malpractice pressure and, as a result, 

increase the supply of physicians, espepially obstetricians and 

other impacted specialists; 

(15) contr ibute to the viability of community 
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1 hospitals by lowering malpractice insurance premiums; 

2 (16) free funds in the operating budgets of 

3 self-insured hospitals, allowing the hospital to treat more 

4 patients; 

5 (17) reduce or eliminate the incentive for physicians 

6 to go without insurance; 

7 (18) lower costs for teaching and safety-net hospitals 

8 as well as nonprofit community clinics; 

9 (19) decrease the costs for health care facilities 

10 that self-insure; and 

11 (20) allow the Texas Medicaid program to save 

12 resources that can be used to provide additional health care goods 

13 and services. 

14 SECTION 10.29. (a) Except as provided by Sections 10.30 

15 and 10.31 of this article, the changes in law made by this article 

16 to the Medical Liability and Insurance Improvement Act of Texas 

17 (Article 4590i, Vernon's Texas civil Statutes) apply to a cause of 

18 action that accrues on or after January 1, 2004. Except as provided 

19 by this section and Sections 10.30 and 10.31 of this article, a 

20 cause of action that accrues before January 1, 2004, is governed by 

21 the law in effect immediately before the effective date of this 

22 article, and that law is continued in effect for that purpose. 

23 (b) Subchapter S, Medical Liability and Insurance 

24 Improvement Act of Texas (Article 4590;i, Vernon's Texas Civil 

25 

26 

27 

Statutes), as 

fee agreement 

added by this article, applies only to 

or contract that is entered l into on or 

an attorney's 

after January 

1,2004. An attorney's fee agreement or contract entered into 
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1 before January 1, 2004, is governed by the law in effect immediately 

2 before the effective date of this article, and that law is continued 

3 in effect for that purpose. 

4 (c) This article does not make any change in law with 

5 respect to the adjustment under Section 11.04, Medical Liability 

6 and Insurance Improvement Act of Texas (Article 4590i, Vernon's 

7 Texas civil Statutes), of the liability limit prescribed in Section 

8 11.02(a) of that Act, and that law is continued in effect only for 

9 that liability limit. 

10 SECTION 10.30. (a) This section applies only if this 

11 article takes effect September 1, 2003. 

12 (b) All changes in law made by this article to the Medical 

13 Liability and Insurance Improvement Act of Texas (Article 4590i, 

14 Vernon's Texas Civil Statutes), other than Subchapter S, added by 

15 this article, also apply to a health care liability claim that is 

16 included in an action or suit filed on or after September 1, 2003, 

17 and to that action or suit. 

18 (c) If written notice of a health care liability claim is 

19 given by certified mail, return receipt requested, in compliance 

20 with Section 4.0l(a), Medical Liability and Insurance Improvement 

21 Act of Texas (Article 4590i, Vernon's Texas civil Statutes), on or 

22 after June 1, 2003, and before September 1, 2003, the giving of that 

23 notice constitutes, for purposes of this section, the filing, as of 

24 the date of depositing that notice in the mail, of an action or suit 

25 that includes that claim against each physician or health care 

26 provider to whom that notice is given. 

27 SECTION 10.31. (a) This section applies only if this 
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1 article takes effect immediately. 

2 (b) All changes in law made by this article to the Medical 

3 Liability and Insurance Improvement Act of Texas (Article 4590i, 

4 Vernon's Texas Civil Statutes), other than Subchapter S, added by 

5 this article, also apply to a health care liability claim that is 

6 included in an action or suit filed on or after the 60th day after 

7 the effective date of this article, and to that action or suit. 

8 (c) If written notice of a health care liability claim is 

9 given by certified mail, return receipt requested, in compliance 

10 with section 4.01(a), Medical Liability and Insurance Improvement 

11 Act of Texas (Article 4590i, Vernon's Texas Civil Statutes), on or 

12 after the effective date of this article, and before the 60th day 

13 after the effective date of this article, the giving of that notice 

14 constitutes, for purposeS of this section, the filing, as of the 

15 date of depositing that notice in the mail, of an action or suit 

16 that includes that claim against each physician or health care 

17 provider to whom that notice is given. 

18 ARTICLE 11. CLAIMS AGAINST EMPLOYEES OR VOLUNTEERS OF A UNIT OF 

19 

20 

LOCAL GOVERNMENT 

SECTION 11.01. sections 108.002(a) and (b), civil Practice 

21 and Remedies Code, are amended to read as follows: 

22 (a) .Except in an action arising under the constitution or 

23 laws of the United States, a public servant [. AthrH th'ln '1 nrA"i Elroy 

24 ef health care ao that term io eefiRee iR SectieR 109.002(e),] is 

25 not personally liable for damages in ex~ess of $100,000 arising 

26 from personal injury, death, or deprivation of a right, privilege, 

27 or immunity if: 
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(Senator Ratliff in the Chair) 

--nursing home, we took care of him . When his 
daughter took over his finances, she stopped paying his insurance. She stopped 
paying his bills. She took all his money. She quit coming to see him. She would 
not help get him on Medicaid or help with his VA or anything. When we started 
trying to collect the money that they owed, several thousands of dollars, then she 
moved him to another facility. When he was at the other facility he lost a leg 
and we're the one's who got sued, and I don't know how that's gonna play out, 
but that's just things that we're having to deal with that's causing our insurance 
rates to go up. We can't afford them and we need some help. The insurance 
companies, the--there's not any that's insuring in Texas. If they are, you just 
can't afford it. But for th--for us to get some decent insurance rates we're gonna 
have to have some tort reform. We're gonna have to have something to stop the 
ridiculous lawsuits and put limits on, on that. 

CHAIRMAN Okay. 
Thank you very much. 

FRASER Thank you. 
CHAIRMAN Brian T-e-w, is that right? Would you state 

your name and who you represent if other than yourself, please. 
TEW Yes, Governor. My name is Brian Tew and I'm 

here representing myself. I'm a physician, and I've been licensed to practice 
medicine in the State of Texas for 24 years. I practice family practice in 
emergency medicine in Houston and in Sugar Land. I've been licensed to 
practice law now for 10 years in the State of Texas. I'm a card carrying 
Republican and I'm opposed to this tort reform bill as it exist today. My father 
was a surgeon in Beaumont for 35 years, now the eight members of my 
immediate family, all eight, are actively involved in either patient care or 
research. I have two brothers, I mean, One brother that's a physician, another 
sister that's a physician and a sister who's a neonatal ICU nurse. For the first 
eight and half years of my legal practice I defended physicians, nursing homes, 
paramedical personnel and different medical malpractice cases. I've also 
defended large corporations in a variety of toxic tort matters. I currently 
represent physicians in front of the Texas State Board of Medical Examiners and 
I represent physicians actively in front of medical staff--of different hospitals 
involving medical staff disputes. For the past two years I've also engaged in 
plaintiff's work including medical malpractice plaintiff's work. I still maintain 
a defense practice where I defend certain companies for, against cases of alleged 
brain injury and painful nerve syndromes, and I'vE! tried cases in Texas and 
Arkansas and Florida. I have the unique perspective In this room of having been 
sued for medical malpractice as a physician, I've also defended physicians for 

I 

medical malpractice. I've also sued physicians who I believe have committed 
medical malpractice. On behalf of my clients my fees have been paid by 
insurance companies. I've also accepted money frofu insurance companies on 
behalf of my clients. From the defense perspective Iiwanna give you some idea 
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of what my experience was like defending physicians. There were many times 
when I evalu--evaluated a case of a serious severe injury and was told by the 
insurance company to lower my evaluation, and that if I did not lower my 
evaluation that they would, quote, find a lawyer who believed in the case. This 
happened on several occasions, I eventually quit working for that particular 
company. In my own personal experience, defending nursing homes and 
physicians, I had the experience of insurance companies actively impeding my 
defense ofthose physicians and nursing homes because they refused to pay for 
the experts I felt like I needed, and they didn't wanna pay for research or the 
amount of time it took to spend on the case. I paid for experts out of my own 
pocket, as our canon of ethics says that I cannot allow an insurance company to 
tell me how to defend my client. I was once asked by a carrier to review a case 
of serious brain damage or alleged serious brain damage in which the plaintiff 
had been awarded millions of dollars. I went back to the insurance company, I 
said, the good news is the child had absolutely no brain injury at all. In fact, the 
kid had no injury. The bad news is, you lost millions of dollars. When they 
asked me if I would then work for their reduced rate, I said no, that's the reason 
you got into this problem. This case was overturned on appeal, and had the case 
been adequately worked up and adequately defended I believe the case would've 
turned out differently. I still defend some companies. The reason I do it, I have 
a contract with them that says they cannot interfere with the number of experts 
that I need or the amount of money that I need in order to defend the case 
properly, and I have that in writing with those companies. The outcome in all 
of those cases has been either a complete defense verdict or a verdict ofless than 
we had offered (it) at mediation. From the plaintiffs perspective, as a plaintiffs 
lawyer, I've seen firsthand the insurance companies' refusal, absolute refusal to 
negotiate in good faith in cases involving severe and crippling injuries. I tried 
a case a year ago in which we had asked for a settlement within the policy limits 
from a chiropractor. When questions from the jury were submitted to the judge 
that indicated the jury was finding for the plaintiff, we went back to the adjuster 
and the lawyer and said, would you like to settle within your policy limits? The 
answer was no. The verdict resulted in an amount o--more than three times 
what the chiropractor had in insurance. There was recently an award in Nolan 
County, Texas where a plaintiff was awarded over four million dollars. If you 
looked at the, the pretrial demand it was within the policy limits of eight 
hundred and ninety thousand dollars and the TMLT offered eighty thousand 
dollars to settle the case. This is a case of an insurance company not properly 
evaluating the case and coming to the table ready to settle. I've currently got 
other cases with this exact same problem, people who are either killed or 
severely injured and the insurance company absolutely refuses to offer more 
than just a minimal amount of money. What, what! concerns me about this is 
there's all this talk about the increased number oflawsuits, yet the Texas State 
Board of Medical Examiners' own data indicates thdt there are fewer lawsuits 
now than there were a couple of years ago against physicians. I believe that the 
result of this House Bill will be that there will be a decreased number of cases 
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that settle and there will be an increased number oftrials. I believe that if you 
cap damages, noneconomic damages, at two hundred-fifty thousand dollars, the 
insurance companies will have absolutely no incentive to settle a case, and what 
they will then do is they will force their own lawyers to work for lower fees 
because they have no risk. The only thing that tr--triggers them, now, to settle 
a case is if we place risk in their pocket by plo--by making a demand within the 
policy limits. On almost everyone of these cases where we've heard about a huge 
verdict we have to remember that there was a mediation where probably a 
demand was made within the policy limits of the insurance. It was, 
subsequently, when it was taken to trial that this huge verdict was (rewarded). 
Also, House Bill 4 allows doctors to be named as responsible parties in lawsuits 
and to be found at fault without the opportunity to appear and defend, and 
without even knowing that they're a party. And I, I have had the experience 
where I've represented a doctor and the case was settled, that portion of the case 
was settled. Subsequently, the case is resolved and there's some--something in 
the paper about it and that doctor's name is mentioned, they, even though, were 
told that th--there might be some publicity about it, they're always furious. And 
I think you'll also, this, this idea that somehow this House Bill is gonna 
somehow improve the delivery of medical care in, in Texas, I think that those 
arguments are fallacious and I don't believe, as a physician with 24 years of 
experience, that that's gonna happen. I don't think this tort reform will result 
in better medical care for a single individual. Anyone who's reviewed a hospital 
bill of their own and who's been to a hospital knows firsthand why hospitals are 
cutting back on services, they're not being reimbursed for 'em. I wanna discuss 
the offer of settlement, and I'm gonna move quickly, Senator Ratliff. If a pIa-
plaintiff is horribly damaged and, and has huge--

CHAIRMAN Doctor. 
TEW --economic damages--
CHAIRMAN Doctor, we've closed testimony on Article, what 

. ·t 2? IS 1, . 

TEW 
CHAIRMAN 

in writing. 

Okay. 
Article 2, but I'd be happy for you to submit it 

TEW T--that's fine, your ,Honor. On noneconomic 
damages, and I've submitted some paperwork to the, the Senators from Dr. 
Arthur Tarbox who's the Chief Psychologist for UT Hermann Trauma Center, 
and he's seen three to four thousand trauma and burn patients, and the, the 
specific point of his letter addresses how severe mental anguish, in fact, can be 
for patients and why he believes the caps are too sm~ll. I believe that capping 
mental anguish, fundamentally, or displays a fundruPental misunderstanding 
of what mental anguish is, and the dignity that cat-should be attached to a 
persons psychologic suffering. I think the caps assume that each individual has 
the same capacity to recover from some life changing event. One of the things 
that we know is, that in mental anguish, patients who are less well-educated 
recover less well. (I mean), they don't recover as well as patients who are well-
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educated. They don't have the social constructs to help themselves recover from 
these life changing events. Also, I'm concerned that with caps on damages of 
tort fees there's (sic) not gonna be responsible for all of the damages that they've 
caused, and if, ifpatients aren't adequately compensated for all oftheir damages 
then some of those damages are gonna be paid for, especially, b--in the lower 
socio--economic groups, by the State of Texas. Children don't suffer economic, 
I mean, don't respond to life changing traumatic events as well as adults. You 
can bend a young sampling, 20 years later that tree will be horribly bent and 
deformed and cannot be changed. Also, in children we can't, necessarily, know 
how much their mental anguish is gonna be when they're young. We don't know 
the exact outcome, and I think capping is the wrong thing to do. I also don't 
believe caps should apply to for-profit hospitals. I believe that caps discriminate 
against women. I think they discriminate against the poor and I think you've 
heard all that. Again, I've, I've submitted that article by Dr. Tarbox. There's 
also a letter from Dr. Tarbox, and there's also, in there, an evaluation, a 
disability evaluation involving an individual who was severely injured. And I 
have a couple of other areas I wanted to touch on. This, this jury instruction on 
Article 10, Section 7.04 that goes to the jury involving emergency care, and that, 
don't we already have law that instructs juries that, that the standard of care is 
what a doctor would do in like or similar circumstances, what a reasonable and 
prudent physician would do in like or similar circumstances? And, under 
Section 12.02, where you have the standard of proof in emergency medical care, 
would have to be clear and convincing evidence. I don't understand why we need 
that, because in a medical malpractice case one of the things that's pointed out 
to the jury is what was the situation that was occurring at the time. And, would 
a, a sim--a similar physician with similar training, in like or similar 
circumstances, would they act the same way? I personally worked in emergency 
rooms and in 1979 and 1980 there was a real problem with the, the type of 
doctors who where allowed to man emergency rooms. And I'm afraid if we, if we 
raised the bar so that the burden of proof against the physician in an emergency 
room or an emergency situation is higher, then we're going to go back to 
physicians who are poorly trained manning a, especially, the rural ER's. I don't 
believe that House Bill 4 is pro-physician. I d--I believe it's pro-insurance 
companies, and again, I believe fewer cases will settle because I don't think 
there's gonna be any incentive to, to settle a case, and more doctors are gonna 
spend more time in trial. Thank you. 

CHAIRMAN Okay. Thankyou,Doctor. RichardAnderson. 
State your name and who you represent, please, Sir. 

ANDERSON : Dr. Richard Anderson, Chairman of the Doctors 
Company, a physician-owned medical malpractice ihsurer that insures 1,700 
Texas physicians, representing TAPA. Mr. Chairman', Senators, Members of the 
Committee, Ladies and Gentlemen, thank you for 'the opportunity to testify 
before you today. IfI may, I'd like to refer you to an exhibit which I believe you 
have before you. I will go through this very briefly. What I'd like to do is review 
with you the creation of the California tort reforms! MICRA, their public and 
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Solomons; Stick; Swinford; Talton; Taylor; Telford; Thompson; Truitt; Turner; 
Uresti; Van Arsdale; Villarreal; West; Wilson; Wise; Wohlgemuth; Wolens; 
Wong; Woolley; Zedler. 

Present, not voting - Mr. Speaker(C). 

Absent - Bailey. 

MAJOR STATE CALENDAR 
HOUSE BILLS 

SECOND READING 

The following bills were laid before the house and read second time: 

CSHB 4 ON SECOND READING 
(by Nixon, Allen, Capelo, et al.) 

CSHB 4, A bill to be entitled An Act relating to reform of certain 
procedures and remedies in civil actions. 

Amendment No.1 

Representative Nixon offered the following amendment to CSHB 4: 

Floor Packet Page No.1 

Amend CSHB 4 as follows: 
(1) On page 2, line 3, strike "and". 
(2) On page 2, line 4, between "jurisdiction" and the period, insert: 

". d ~ 
CD) has rulemaking authority involving the subject matter of the 

disputed claim". 
(3) On page 8, strike lines 19 and 20 and substitute: 
SECTION 1.03. Section 22.225, Government Code, is amended by 

amending Subsections (b) and (d) and adding Subsection (e) to read as follows: 
(4) On page 9, between lines 18 and 19, insert: 
(e) For purposes of Subsection Cc), one court holds differently from another 

when there is inconsistency in their respective decisions that should be clarified 
to remove unnecessary uncertainty in the law and unfairness to litigants. 

(5) On page 9, line 19, strike "Sections 51.014(a) and (b)" and substitute 
"Sections 51.014(a), (b), and (c)". 

(6) On page 11, line 3, strike "Subsection (a)(3)" and substitute "Subsection 
(a)(3), (5), or (8)". 

(7) On page II, between lines 4 and 5, insert: 
(c) A denial ofa motion for summary judgment, special appearance, or plea 

to the jurisdiction described by Subsection (a)(5), (7), or (8) is not subject to the 
automatic stay [sf the esmmeasemeat ef fria!] under Subsection (b) unless the 
motion, special appearance, or plea to the jurisdiction is filed and requested for 
submission or hearing before the trial court not later than the later of: 

(I) a date set by the trial court in a scheduling order entered under the 
Texas Rules of Civil Procedure; or 

(2) the I 80th day after the date the defendant files: 
(A) the original answer; 



Wednesday, March 19, 2003 HOUSE JOURNAL - 36th Day 667 

(B) the fIrst other responsive pleading to the plaintiff's petition; or 
(C) if the plaintiff files an amended pleading that alleges a new 

cause of action against the defendant and the defendant is able to raise a defense 
to the new cause of action under Subsection (a)(5), (7), or (8), the responsive 
pleading that raises that defense. 

(8) On page 11, strike lines 5 and 6 and substitute: 
SECTION 1.05. Section 22.001, Government Code, is amended by adding 

Subsection ( e) to read as follows: 
(e) For purposes of Subsection (a)(2), one court holds differently from 

another when there is inconsistencv in their respective decisions that should be 
clarified to remove unnecessary uncertainty in the law and unfairness to litigants. 

SECTION 1.06. This article applies only to a suit commenced on or after 
the effective date ofthis article . 

. (9) On page 18, strike lines 25 and 26 and substitute: 
SUBCHAPTER F. CONSOLIDATION OF MULTIDISTRICT LITIGATION 

FOR PRETRIAL PROCEEDINGS 
(10) Beginning on page 32, strike from line 22 through page 33, line 13, 

and renumber the subsequent SECTIONS of ARTICLE 4 appropriately. 
(II) On page 46, strike line 13 and substitute: 

ARTICLE 9. BENEVOLENT GESTURES 
SECTION 9.01. Section l8.061(c), Civil Practice and Remedies Code, is 

repealed. 
SECTION 9.02. This article applies only to the admissibility of a 

communication in a proceeding that begins on or after the effective date of this 
article. The admissibility of a communication in a proceeding that began before 
the effective date of the article is governed by the law applicable to the 
admissibility of the communication immediately before the effective date of this 
article, and that law is continued in effect for that purpose. 

(12) On page 46, line 25, strike "nonprofit". 
(13) On page 47, strike lines 12 and 13 and substitute: Section 1396n(c», 

as amended; [~l 
(xii) a nursing home; or 
(xiii) a chiropractor. 

(14) On page 47, lines 26 to 27, strike "practice or procedure". 
(15) On page 50, strike lines IS through 20 and substitute: 

(22) "Hospital system" means a system of hospitals located in this state 
that are under the common governance or control of a corporate parent. 

(16) On page 50, line 23, strike "Section 1.04" and supstitute "Sections 1.04 
and 1.05". 

(17) On page 51, strike lines 2 through 6 and substitu~e: 
(b) Notwithstanding Subsection (a) ofthis section, in the event of a conflict 

between this Act and Section 101.023, 102.003, or 108.002, Civil Practice and 
Remedies Code, those sections of the Civil Practice and Remedies Code control 
to the extent ofthe conflict. 
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(e) Notwithstanding Section 22.004, Government Code, and except as 
otherwise provided by this Act, the supreme court may not amend or adopt rules 
in conflict with this Act. 

(d) The district courts and statutory county courts in a county may not adopt 
local rules in conflict with this Act. . 

Sec. 1.05. SOVEREIGN IMMUNITY NOT WANED. This Act does not 
waive sovereign immunity from suit or from liability. 

(18) On page 55, line 7, strike "based" and substitute: based. This section 
does not apply to a health care liability claim based solely on intentional denial of 
medical treatment that a patient is otherwise qualified to receive, against the 
wishes of a patient, or, if the patient is incompetent, against the wishes of the 
patient's guardian, on the basis of the patient's present or predicted age, disability, 
degree of medical dependency, or quality of life unless the medical treatment is 
denied under Chapter 166, Health and Safety Code 

(19) On page 58, between lines 26 and 27, insert: 
(f) This section does not apply to a health care liability claim based solely 

on intentional denial of medical treatment that a patient is otherwise qualified to 
receive, against the wishes of a patient, or, if the patient is incompetent, against 
the wishes of the patient's guardian, on the basis of the patient's present or 
predicted age, disability, degree of medical dependency, or quality of life unless 
the medical treatment is denied under Chapter 166, Health and Safety Code. 

(20) On page 60, line 9, strike "(s) and (t)" and substitute "(s), (t), and (u)". 
(21) On page 60, strike line 12 and substitute: 

later than the 90th day after the date the claim ~ [¥..] filed~ 
(22) On page 63, between lines 5 and 6, insert: 
(u) Notwithstanding any other provision ofthis section, after a claim is filed 

all claimants, collectively, may take not more than one deposition before the 
expert report is served as required by Subsection (a) ofthis section. 

(23) On page 70, line 18, strike "Q,". 
(24) Beginning on page 70, strike from line 20 through page 71, line 27. 
(25) On page 78, between lines 25 and 26, insert a new SECTION 10.22 to 

read as follows and renumber subsequent sections appropriately: 
SECTION 10.22. Section 84.003, Civil Practice and Remedies Code, is 

amended by adding Subdivision (6) to read as follows: 
(6) "Hospital system" means a system of hospitals located in this state 

that are under the common governance or control of a corporate parent. 
(26) On page 80, between lines 13 and 14, insert a new SECTION 10.24 to 

. read as follows and renumber subsequent SECTIONS appropriately: 
SECTION 10.24. Section 84.004, Civil Practice and Remedies Code, is 

amended by adding Subsection (f) to read as follows: 
(f) Subsection (c) applies even if: . 

(l) the patient is incapacitated due to illness or Injury and cannot sign 
the acknowledgment statement required by that subsection; or 

(2) the patient is a minor or is otherwise legally incompetent and the 
person responsible for the patient is not reasonably available to sign the 
acknowledgment statement required by that subsection. 
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(27) On page 80, line 16, between the period and "Except", insert "ill". 
(28) On page 8 I, between lines 3 and 4, insert: 
(b) Subsection (a) applies even if: 
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(1) the patient is incapacitated due to illness or injury and cannot sign 
the acknowledgment statement required by that subsection; or 

(2) the patient is a minor or is otherwise legally incompetent and the 
person responsible for the patient is not reasonably available to sign the 
acknowledgment statement required by that subsection. 

(29) On page 88, strike lines 18 and 19 and substitute: 
ARTICLE 11. CLAIMS AGAINST EMPLOYEES OR VOLUNTEERS OF A 

GOVERNMENTAL UNIT 
(30) On page 92, strike lines 9 and 10 and substitute: 
SECTION 13.02. Section 41.008(b), Civil Practice and Remedies Code, is 

amended to read as follows: 
(31) Beginning on page 92, strike from lines 19 through page 93, line 17. 

Amendment No.2 

Representative Nixon offered the following amendment to Amendment 
No.1: 

Amend Floor Amendment No. 1, CSHB 4, as follows: 
Amend item (10), page 2, of Floor Amendment 1, to insert between 

"appropriately" and the period as follows: 
, and beginning on page 35, strike from line 12 through line 23 and 

renumber the subsequent SECTIONS of ARTICLE 4 appropriately. 

Amendment No.2 was adopted without objection. 

BILLS AND RESOLUTIONS SIGNED BY THE SPEAKER 

Notice was given at this time that the speaker had signed bills and 
resolutions in the presence of the house (see the addendum to the daily journal, 
Signed by the Speaker, Senate List No. 9). 

CSHB 4 - (consideration continued) 

Amendment No.3 

Representative Dunnam offered the following amendment to Amendment 
No.1: 

Amend Amendment No.1 by Nixon to CSHB 4 beginning on page 2, by 
striking line 26 through page 3, line 6 . 

. Representative Nixon moved to table Amendment No.3. 

A record vote was requested. 

The motion to table prevailed by (Record 52): 81 Yea~, 64 Nays, I Present, 
not voting. 

Yeas - Allen; Baxter; Berman; Bohac; Bonnen; Branch; Brown, B.; 
Brown, F.; Callegari; Campbell; Capelo; Casteel; Chisum;, Christian; Cook, B.; 
Corte; Crabb; Davis, J.; Dawson; Delisi; Denny; Driver; Eissler; Elkins; Flores; 



708 78th LEGISLATURE - REGULAR SESSION 

Pitts; Reyna; Riddle; Ritter; Rose; Seaman; Smith, T;; Smith, W; Smithee; 
Solomons; Stick; Swinford; Taylor; Truitt; Van Arsdaie; West; Wohlgemuth; 
Wong; Woolley; Zedler. 

Nays - Alonzo; Bailey; Burnam; Canales; Castro; Chavez; Coleman; 
Davis, Y.; Deshotel; Dukes; Dunnam; Dutton; Edwards; Farrar; Gallego; Garza; 
Giddings; Guillen; Gutierrez; Hochberg; Hodge; Hopson; Jones, J.; Lewis; Luna; 
Mabry; Martinez Fischer; McClendon; Menendez; Moreno, J.; Moreno, P.; 
Naishtat; Noriega; Oliveira; Olivo; Pella; Pickett; Puente; Quintanilla; Raymond; 
Rodriguez; Solis; Talton; Telford; Thompson; Turner; Uresti; Villarreal; Wilson; 
Wise; Wolens. 

Present, not voting- Mr. Speaker(C). 

Absent - McReynolds. 

Amendment No. 35 

On behalf of Representative Eiland, Representative Uresti offered the 
following amendment to CSHB 4: 

Floor Packet Page No. 82 

Amend CSHB 4 as follows: 
On page 10, strike lines 19-25. 

Representative Nixon moved to table Amendment No. 35. 

A record vote was requested. 

The motion to table prevailed by (Record 73): 81 Yeas, 66 Nays, 1 Present, 
not voting. 

Yeas - Allen; Baxter; Berman; .Bohac; Bonnen; Branch; Brown, B.; 
Brown, E; Callegari; Campbell; Casteel; Christian; Cook, B.; Corte; Crabb; 
Crownover; Davis, J.; Dawson; Delisi; Denny; Driver; Eissler; EIkins; Farabee; 
Flynn; Gattis; Geren; Goolsby; Griggs; Grusendorf; Haggerty; Hamilton; Hamric; 
Hardcastle; Harper-Brown; Heflin; Hegar; Hilderbran; Hill; Hope; Howard; 
Hunter; Hupp; Isett; Jones, E.; Keel; Keffer, B.; Keffer, J.; King; KoIkhorst; 
Krusee; Kuempel; Laubenberg; Madden; Marchant; McCall; Mercer; Merritt; 
Miller; Morrison; Mowery; Nixon; Paxton; Phillips; Pitts; Riddle; Rose; Seaman; 
Smith, T.; Smith, W.; Solomons; Stick; Swinford; Taylor; Truitt; Van Arsdale; 
West; Wohlgemuth; Wong; Woolley; Zedler. 

Nays - Alonzo; Bailey; Burnam; Canales; Capelo; Castro; Chavez; 
Chisum; Coleman; Cook, R.; Davis, Y.; Deshotel; Dukes; Dunnam; Dutton; 
Edwards; Eiland; Ellis; Farrar; Flores; Gallego; Garza; Giddings; Goodman; 
Guillen; Gutierrez; Hartnett; Hochberg; Hodge; Homer; Hopson; Hughes; Jones, 
D.; Jones, J.; Laney; Lewis; Luna; Mabry; Martinez Fischer; McClendon; 
McReynolds; Menendez; Moreno, J.; Moreno, P.; Naishtat; Noriega; Oliveira; 
Olivo; Pella; Pickett; Puente; Quintanilla; Raymond; Re)'l;la; Ritter; Rodriguez; 
Smithee; Solis; Telford; Thompson; Turner; Uresti; ViII~rreal; Wilson; Wise; 
Wolens. 

Present, not voting - Mr. Speaker(C). 

Absent - Talton. 
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Naishtat; Noriega; Olivo; Pena; Pickett; Puente; Quintanilla; Raymond; Reyna; 
Rodriguez; Smithee; Solis; Telford; Thompson; Turner; Uresti; Villarreal; 
Wilson; Wolens. 

Present, not voting - Mr. Speaker; Hamric(C); Jones, D. 

Absent, Excused - Oliveira; Wise. 

STATEMENT OF VOTE 

I was shown voting yes on Record No. 121. I intended to vote no. 

Amendment No. 103 

Hilderbran 

Representative Dunnam offered the following amendment to CSHB 4: 

Floor Packet Page No. 243 

Amend CSHB 4 as follows: 
On page 50, line 26, strike Subsection (a) and renumber the remaining 

subsections appropriately. 

Amendment No. 103 was withdrawn. 

Amendment No. 104 

Representative Olivo offered the following amendment to CSHB 4: 

Floor Packet Page No. 246 

Amend CSHB 4 as follows: 
On page 51, strike lines 11-14 and substitute the following, starting on 

line 11: 
(f)O) Notwithstanding the provisions of Rule 202, Texas Rules of Civil 

Procedure. a deposition may not be taken of a physician or health care provider 
for the purpose of investigating a health care liability claim before the filing of 
lawsuit unless: 

(a) Upon receipt of written notice as required under Section 4.01 of this Act, 
from a patient, patient's family or patient's representative, the physician or health 
care provider has failed, within the ten days specified in Section 4.01 of this Act, 
to provide complete, unaltered records; or I 

(b) Upon providing the records as required under Section 4.01 of this Act. 
the records are incomplete, inaccurate, illegible, show evidence of having been 
changed after the events which they purport to record, or fail to comply with any 
applicable rules, regulations, standards, policies or guidelines for proper 
completion of same; or . 

(c) Upon providing the records as required under Section 4.01 of this Act, it 
cannot be reasonably detelmined from the records provided what sequence of 
events occurred in the relevant treatment or evertts, or cannot be reasonably 
detennined who was present, involved, participated in or observed the events in 
question. 
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(2) If the physician or health care provider fails to provide the records as 
required under Section 4.01 of this Act, the patient, the patient's family, or the 
patient's representative shall be entitled to Rule 202 depositions sufficient to 
provide the infonnation needed for them to appropriately evaluate any potential 
health care liability claim and make decisions about inclusion or not of potential 
defendants. 

Amendment No. 105 

Representative Olivo offered the following amendment to Amendment 
No. 104: 

Amend Amendment No. 104 by Olivo to CSHB 4 (beginning on page 246, 
amendment packet) by striking the first line on page 2 of the amendment and 
substituting: 
representative shall, notwithstanding Section l3.0I(u) of this Act, be entitled to 
one deposition under Rule 202, Texas Rules of Civil Procedure, in addition to the 
deposition allowed under Section l3.01(u) of this Act, sufficient to provide the 

Amendment No.1 05 was adopted without objection. 

Amendment No.1 04, as amended, was adopted without objection. 

Amendment No. 106 

Representative Eiland offered the following amendment to CSHB 4: 

Floor Packet Page No. 250 

Amend CSHB 4 as follows: 
On page 51, strike lines 23-27 through page 52, strike lines 1-9. 
On page 51, substitute the following, starting on line 23: 
Sec. 7.03. FEDERAL OR STATE INCOME TAXES AND LITIGATION 

FEES AND EXPENSES. Notwithstanding any other law, in a health care liability 
claim, if a plaintiff seeks recovery for loss of earnings, loss of earning capacity, 
loss of contributions of a pecuniary value, or loss of inheritance, evidence of the 
income reported to a governmental entity in the fonn of a filed or amended tax 
return, social security earnings report, a W-2 or a 1099 fonn may be presented 
with competent expert testimony. 

Amendment No.1 06 was withdrawn. 

Amendment No. 107 

Representative Phillips offered the following amendment to CSHB 4: 

Floor Packet Page No. 258 

Amend CSHB 4 as follows: . 
(1) On page 53, line l3, between "RECOVERY OF" and "MEDICAL", 

insert "PAS T" . 
(2) On page 53, line 14, between "Recovery of' and "medical", insert "past". 

Amendment No.1 07 was withdrawn. 
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Amend CSHB 4 on page 59, between lines 13 and 14, by inserting the 
following new SECTION, appropriately numbered, and renumbering subsequent 
SECTIONS of the bill accordingly: 

SECTION 10. . Subchapter K, Medical Liability and Insurance 
Improvement Act of Texas (Article 4590i, Vernon's Texas Civil Statutes), is 
amended by adding Section 11.08 to read as follows: 

Sec. 11.08. APPLICATION TO CERTAIN CLAIMS. This subchapter does 
not apply in an action on a health care liability claim brought by a person who 
does not seek economic damages except for those health care related expenses 
that will be paid to a third party. 

Representative Nixon moved to table Amendment No. 113. 

A record vote was requested. 

The motion to table prevailed by (Record 124): 84 Yeas, 60 Nays, 2 Present, 
not voting. 

Yeas - Allen; Baxter; Berman; Bohac; Bonnen; Branch; Brown, B.; 
Callegari; Campbell; Capelo; Casteel; Chisum; Christian; Cook, B.; Corte; 
Crabb; Crownover; Davis, J.; Dawson; Delisi; Denny; Driver; Eissler; Elkins; 
Farabee; Flynn; Gattis; Geren; Goodman; Goolsby; Griggs; Grusendorf; 
Haggerty; Hamilton; Hardcastle; Harper-Brown; Heflin; Hegar; Hill; Hope; 
Howard; Hunter; Hupp; Isett; Jones, D.; Jones, E.; Keel; Keffer, B.; Keffer, J.; 
King; Kolkhorst; Krusee; Kuempel; Laubenberg; Madden; Marchant; McCall; 
Mercer; Merritt; Miller; Morrison; Mowery; Nixon; Paxton; Phillips; Pitts; 
Reyna; Riddle; Ritter; Rose; Seaman; Smith, T.; Smith, W.; Solomons; Stick; 
Swinford; Taylor; Truitt; Van Arsdale; West; Wohlgemuth; Wong; Woolley; 
Zedler. 

Nays - Alonzo; Bailey; Brown, F.; Bumam; Canales; Castro; Chavez; 
Coleman; Cook, R.; Davis, Y; Deshotel; Dukes; Dunnam; Dutton; Edwards; 
Eiland; Ellis; Farrar; Flores; Gallego; Garza; Guillen; Gutierrez; Hartnett; 
Hilderbran; Hochberg; Hodge; Homer; Hopson; Hughes; Jones, J.; Laney; Lewis; 
Luna; Mabry; Martinez Fischer; McClendon; McReynolds; Menendez; Moreno, 
J.; Moreno, P.; Naishtat; Noriega; Olivo; Pena; Pickett; Puente; Quintanilla; 
Raymond; Rodriguez; Smithee; Solis; Talton; Telford; Thompson; Tumer; Uresti; 

. Villarreal; Wilson; Wolens. 

present, not voting - Mr. Speaker; Harnric(C). 

Absent, Excused - Oliveira; Wise. 

Absent - Giddings. 

Amendment No. 114 

Representative Alonzo offered the following aIIlendment to CSHB 4: 

Floor Packet Page No. 297 

Amend CSHB 4 as follows: 
On page 59, line 14, strike SECTION 10.13 and insert a new SECTION 
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SECTION 10.13. Subchapter L, Medical Liability and Insurance 
Improvement Act of Texas (Article 4590i, Vernon's Texas Civil Statutes), is 
amended by adding Section 12.02 to read as follows: 

Sec. 12.02. STANDARD OF PROOF IN CASES INVOLVING 
EMERGENCY MEDICAL CARE. In a suit involving a health care liability 
claim against a physician or health care provider for injury to or death of a patient 
arising out of the provision of emergency medical care, the person bringing the 
suit may prove that the treatment or lack of treatment by the physician or health 
care provider departed from accepted standards of medical care or health care 
only if the person shows by clear and convincing evidence that the physician or 
health care provider did not use the degree of care and skill that is reasonably 
expected of an ordinarily prudent physician or health care provider in the same or 
similar circumstances, provided that if the person bringing the suit has previously 
established a physician-patient relationship with the physician or health care 
provider or his partner or associate or on-call designated representative that proof 
shall be by a preponderance of the evidence. 

Amendment No. 115 

Representative Alonzo offered the following amendment to Amendment 
No. 114: 

Amend Amendment No. 114 as follows: 
On page 59, line 14; strike SECTION 10.13 and insert a new SECTION 

10.13 to read as follows: 
SECTION 10.13. Subchapter L, Medical Liability anp Insurance 

Improvement Act of Texas (Article 4590i, Vernon's Texas Civil Statutes), is 
amended by adding Section 12.02 to read as follows: 

Sec. 12.02. STANDARD OF PROOF IN CASES INVOLVING 
EMERGENCY MEDICAL CARE. In a suit involving a health care liability 
claim against a physician or health care provider for injury to or death of a patient 
arising out of the provision of emergency medical care, the person bringing the 
suit may prove that the treatment or lack of treatment by the physician or health 
care provider departed from accepted standards of medical care or health care 
only if the person shows by clear and convincing evidence that the physician or 
health care provider did not use the degree of care and skill that is reasonably 
expected of an ordinarily prudent physician or health care provider in the same or 
similar circumstances, provided that if the person bringing the suit has previously 
established a physician-patient relationship with the physician Of healm eare 
l'foviaer or his l'aH!!er Of assoeiate or Oil: eall aesigHatea Fel'feseFlfative that proof 
shall be by a preponderance of the evidence. 

Amendment No. 115 was adopted without objection. 

Representative Nixon moved to table Amendmdnt No. 114. 

A record vote was requested. 

The motion to table prevailed by (Record 125): 91 Yeas, 49 Nays, 2 Present, 
not voting. 
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Yeas - Allen; Baxter; Berman; Bohac; Bonnen;· Branch; Brown, R; 
Brown, E; Callegari; Campbell; Capelo; Casteel; Chisum; Christian; Cook, B.; 
Cook, R.; Corte; Crabb; Crownover; Davis, J.; Delisi; Denny; Driver; Eissler; 
Elkins; Ellis; Farabee; Flynn; Gattis; Geren; Goodman; Goolsby; Griggs; 
Grusendorf; Haggerty; Hamilton; Hardcastle; Harper-Brown; Hartnett; Heflin; 
Hegar; Hilderbran; Hill; Homer; Hope; Howard; Hughes; Hunter; Hupp; Isett; 
Jones, E.; Keel; Keffer, B.; Keffer, J.; King; Kolkborst; Krusee; Kuempel; 
Laubenberg; Madden; Marchant; McCall; Mercer; Merritt; Miller; Morrison; 
Mowery; Nixon; Paxton; Phillips; Pitts; Reyna; Riddle; Ritter; Rose; Seaman; 
Smith, T.; Smith, w.; Smithee; Solomons; Stick; Swinford; Talton; Taylor; Truitt; 
Van Arsdale; West; Wohlgemuth; Wong; Woolley; Zedler. 

Nays - Alonzo; Burnam; Canales; Castro; Chavez; Coleman; Davis, Y.; 
Deshotel; Dukes; Dunnam; Dutton; Edwards; Eiland; Farrar; Flores; Gallego; 
Guillen; Gutierrez; Hochberg; Hodge; Hopson; Jones, J.; Laney; Lewis; Luna; 
Mabry; Martinez Fischer; McClendon; McReynolds; Menendez; Moreno, J.; 
Moreno, P.; Naishtat; Noriega; Olivo; Pefia; Pickett; Puente; Quintanilla; 
Raymond; Rodriguez; Solis; Telford; Thompson; Turner; Uresti; Villarreal; 
Wilson; Wolens. 

Present, not voting - Mr. Speaker; Harnric(C). 

Absent, Excused - Oliveira; Wise. 

Absent - Bailey; Dawson; Garza; Giddings; Jones, D. 

Amendment No. 116 

Representative Dutton offered the following amendment to CSHB 4: 

Floor Packet Page No. 311 

Amend CSHB 4 as follows: 
On page 72, line 1, strike Subchapter R and insert a new Subchapter R to 

read as follows: 
SUBCHAPTER R. PAYMENT FOR FUTURE LOSSES 
Sec. 18.01. Definitions. In this subchapter: 

(1) "Future damages" means damages that are incUlTed after the 
date of judgment for: 

(A) medical, health care, or custodial care services; 
(B) physical pain and mental anguish, disfigurement, or 

physical impairment; . 
(C) loss of consortium, companionship, or society; or 
(D) loss of earnings. 

Sec. 18.02. SCOPE OF CHAPTER. This subchapter applies only to an 
action or a health care liability claim against a physiician or health care provider in 
which the award of future damages exceeds $1.000,000. 

Sec. 18.03. COURT ORDER FOR PERIODIC PAYMENTS. (a) On the 
motion of a party or on its own motion. the court may, in the exercise of its 
discretion, order that futm-e damages awarded in a health care liability judgment 
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ARTICLE I. CLASS ACTIONS 

SECTION 1.01. Adds Chapter 26, Civil Practice and 
Remedies Code, Class Actions Involving Jurisdiction of State 
Agency, as follows: 

Sec. 26.001. Definitions. In this chapter: (I) "Agency 
statute" means a statute of this state administered or enforced 
by a state agency. (2) "Claimant" means a party seeking 
recovery of damages or other relief and includes a plaintiff, 
counterclaimant, cross-claimant, or third-party claimant. (3) 
"Contested . case" has the meaning assigned by Section 
2001.003, Government Code. (4) "Defendant" means a party 
from whom a claimant seeks recovery of damages or other 
relief. (5) "Rule" has the meaning assigned by Section 
2001.003, Government Code. (6) "State agency" means a 
board, commission, department, office, or agency that: (A) 
is in the executive branch of state government; (B) is created 
by the constitution or a statute oftlns state; (C) has statewide 
jurisdiction; and (D) has rulemaking authority involving the 
subject matter of the disputed claim. 

Sec. 26.002. Applicability. lIDs chapter applies only to an 
action in which: (I) a claimant seeks recovery of damages or 
other relief on behalf of a class of claimants; and (2) a 
disputed claim in the action involves the interpretation, 
application, or violation of an agency statute or rule with 
respect to one or more defendants. 

House Bill 4 
Conference Committee Report 
Section-by-Section Analysis 

SENATE VERSION 

ARTICLE I. CLASS ACTIONS 

SECTION 1.01. Adds Chapter 26, Civil Practice and 
Remedies Code, Class Actions, as follows: 

No equivalent provision. 
(But see Sec. 26.051, State Agency with Exclusive or Primary 
jurisdiction, below.) 

No equivalent provision. 
(But see Sec. 26.051, State Agency with Exclusive or Primary 
jurisdiction, below.) 

CONFERENCE 

Same as Senate version. 

Same as Senate version. 

Same as Senate version. 
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No equivalent provision. 

Sec. 26.003. Hearing. (a) On motion of a party, a court shall 
conduct a hearing to determine whether an action should be 
dismissed or abated under this chapter. 
(b) Notice of the hearing must be given to the named parties 
to the action on or before the 21st day before the date of the 
hearing. 

House Bill 4 
Conference Committee Report 
Section-by-Section Analysis 

SENATE VERSION 

Subchapter B heading. Class Actions Involving Jurisdiction 
of State Agency. 

Sec. 26.051. State Agency with Exclusive or Primary 
Jurisdiction. (a) Before hearing or deciding a motion to·· 
certify a class action, a trial court must hear and rule on all 
pending pleas to the jurisdiction asserting that an agency of 
this state has exclusive or primary jurisdiction of the action or 
a part of the action, or asserting that a party has failed to 
exhaust administrative remedies. The court's ruling must be 
reflected in a written order. 
(b) Ifa plea to the jurisdiction described by Subsection (a) is 
denied and a class is subsequently certified, a person may, as 
part of an appeal of the order certifying the class action, 
obtain appellate review of the order denying the plea to the 
jurisdiction. 
(c) This section does not alter or abrogate a person's right to 
appeal or pursue an original proceeding in an appellate court 
in regard to a trial court's order granting or denying a plea to 
the jurisdiction if the right exists under statutory or common 
law in effect at the time review is sought. 

2 (3~ 

CONFERENCE 

Same as Senate version. 

Same as Senate version. 
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ARTICLE 8. EVIDENCE RELATING TO SEAT BELTS 

SECTION 8.01. Repeals Sec. 545.413(g), Transportation 
Code. 

ARTICLE 9. BENEVOLENT GESTURES. 

No equivalent provision. 

SECTION 9.01. Repeals Sec. 18.061(c), Civil Practice and 
Remedies Code. 

SECTION 9.02. This article applies only to the admissibility 
of a communication in a proceeding that begins on or after the 
effective date of this article. The admissibility of a 
communication in a proceeding that began before the 
effecti,,-e_d_ate of the Jlrticle is governed by the law applicable 
to the admissibility of the communication immediately before 
the effective date of this article, and that law is continued in 
effect for that purpose. 

ARTICLE 10. HEALTH CARE 

SECTION 10.01. Amends Sec. I.03(a), Subdivisions (3), (4), 
and (8), and adds Subdivisions (10)-(22), Medical Liability 

House Bill 4 
Conference Committee Report 

Section-by-Section Analysis 

SENATE VERSION 

signed on or after the effective date of this Act 

ARTICLE 8. EVIDENCE RELATING TO SEAT BELTS 

SECTION 8.01. Repeals Secs. 545.412(d) and 545.413(g), 
Transportation Code. 

No equivalent provision. 

ARTICLE 9. RESERVED 

No equivalent provision. 

No equivalent provision. 

ARTICLE 10. HEALTH CARE 

SECTION 10.Q1. Amends Chapter 74, Civil Practice and 
Remedies Code, as follows: 

45 /75" 

CONFERENCE 

Same as Senate version. 

Same as Senate version. 

Same as Senate version. 

Same as Senate version. 

Same as Senate version. 

Same as Senate version. 

Conforence version adopts new statutory citations to reflect 
Senate change that moved all of Article 4590i, Vernon's, to 
Chapter 74, Civil Practices & Remedies Code. 

Same as Senate version. 
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and Insurance Improvement Act of Texas (Article 4590i, 
Vernon's Texas Civil Statutes). 

No equivalent provision. 

No equivalent provision. 

(3)(A) Defines "health care provider" to mean any person, 
professional, association, corporation, facility, or institution 
duly licensed, certified, registered, or chartered by the State 
of Texas to provide health care, including: a registered nurse; 
a hospital; a hospital system; a dentist; a hospice; a 
podiatrist; a pharmacist; an emergency medical services 
provider; an assisted living facility; a home and community 
support services agency; an intermediate care facility for the 
mentally retarded or a home and community-based services 
waiver program for persons with mental retardation adopted 
in accordance with Section 1915( c) of the federal Social 
Security Act (42 U.S.C. Section 1396n(c)), as amended; a 
nursing home; or a chiropractor. Specifies that the term 
includes an officer, director, shareholder, member, partner, 
manager, owner, or affiliate of a health care provider or 
physician; and an employee, independent contractor, or agent 
of a health care provider or physician acting in the course and 
scope of the employment or contractual relationship. 

(4) Defines "health care liability claim" to mean a cause of 

House Bill 4 
Conference, Committee Report 
Section-by-Section Analysis 

SENATE VERSION 

Subchapter A. General Provisions. 

Sec. 74.001. Definitions. (a) Defines a number of terms, as 
follows: 

(12)(A) Similar to House version. The definition includes an 
optometrist and a "health care institution." "Health care 
institution" has its own definition, not in the House version, 
that includes the entities listed in the House definition of 
"health care provider" and some additional entities. (See the 
description of Subdivision (11 ), below.) 

(13) "health care liability claim" to mean a cause of action 

46 / ;.6 

CONFERENCE 

Same as Senate version. 

Same as Senate version. 

Same as Senate version. 

Senate version with marked changes: 
(13) "Health care liability claim" means a cause of action 
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action against a health care provider or physician arising out 
of or related to treatment, lack of treatment, or other claimed 
departure from accepted standards of medical care, health 
care, or safety or professional or administrative services 
which proximately results in injury to or death of a claimant, 
whether the claimant's claim or cause of action sounds in tort 
or contract. 

(8) Defines "physician" to mean: 
(A) an individual licensed to practice medicine in this state; 
(B) a professional association organized under the Texas 
Professional Association Act (Article 1528f, Vernon's Texas 
Civil Statutes) by an individual physician or group of 
physicians; 
(C) a partnership or limited liability partnership formed by a 
group of physicians; 
(D) a nonprofit health corporation certified under Sec. 
162.001, Occupations Code; or 
(E)- a_company formed by a group of physicians under the 
Texas Limited Liability Company Act (Article 1528n, 
Vernon's Texas Civil Statutes). 

(10) Defines "affiliate" to mean a person who directly or 
indirectly, through one or more intermediaries, controls, is 
controlled by, or is under common control with a specified 
person, including any direct or indirect parent or subsidiary. 

(11) Defines "claimant" to mean a person, including a 
decedent's estate, seeking or who has sought recovery of 

House Bill 4 
Conference Committee Report 
Section-by-Section Analysis 

SENATE VERSION 

against a health care provider or physician for treatment, lack 
of treatment, or other claimed departure from accepted 
standards of medical care, health care, or safety which 
proximately results in injury to or death of a claimant, 
whether the claimant's claim or cause of action sounds in tort 
or contract. 

(23) Same as House version. 

(I) Same as House version. 

(2) Same as House version. 
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against a health care provider or physician for treatment, lack 
of treatment, or other claimed departure from accepted 
standards of medical care, or health care, or safety m: 
professional or administrative services directly related to 
health care. which proximately results in injury to or death of 
a claimant, whether the claimant's claim or cause of action 
sounds in tort or contract. 

Same as Senate version. 

Same as Senate version. 

Same as Senate version. 
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damages in a health care liability claim. Provides that all 
persons claiming to have sustained damages as the result of 
the bodily injury or death of a single person are considered a 
single claimant 

(12) Defines" control" to mean the possession, directly or 
indirectly, of the-power to direct or cause the direction of the 
management and policies of the person, whether through 
ownership of equity or securities, by contract, or otherwise. 

(13) Defines "economic damages" to mean compensatory 
damages for any pecuniary loss or damage. Provides that the 
term does not include noneconomic damages. 

(14) Defines "emergency medical care" to mean bona fide 
emergency services provided after the sudden onset of a 
medical or traumatic condition manifesting itself by acute 
symptoms of sufficient severity, including severe pain, such 
that the absence of immediate medical attention could 
reasonably be expected to result in: (A) placing the patient's 
health in serious jeopardy; (B) serious impairment to bodily 
functions; or (C) serious dysfunction of any bodily organ or 
part. 

(15) Dermes" emergency medical services provider" to mean 
a licensed public or private provider to which Chapter 773, 
Health and Safety Code, applies. 

House Bill 4 
Conference Committee Report 
Section-by-Section Analysis 

SENATE VERSION 

(3) Same as House version. 

(6) Provides that "economic damages" has the meaning 
assigned by Sec. 41.001. 

(7) Same as House version, except provides that the term 
does not include medical care or treatment that occurs after 
the patient is stabilized and is capable of receiving medical 
treatment as a nonemergency patient or that is unrelated to the 
original medical emergency. 

(8) Same as House version. 

48 17~ 
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Same as Senate version. 

Same as Senate version. 

Same as Senate version. 

Same as Senate version. 
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(16) Defmes "home and community support services agency" 
to mean a licensed public or provider agency to which 
Chapter 142, Health and Safety Code, applies. 

(17) Defines "intermediate care facility for the mentally 
retarded" to mean a licensed public or private institution to 
which Chapter 252, Health and Safety Code, applies. 

(18) Defines "noneconomic damages" to mean any loss or 
damage, however characterized, for past, present, and future 
physical pain and suffering, mental anguish and suffering, 
loss of consortium, loss of companionship and society, 
disfigurement, physical impairment, and any other 
nonpecuniary loss or damage or element of loss or damage. 

(19) Defmes "nursing home" to mean a licensed public or 
private institution to which Chapter 242, Health and Safety 
Code, applies. 

(20) Defines "professional or administrative services" to 
mean those duties or services that a physician or health care 
provider is required to provide as a condition of maintaining 
the physician's or health care provider'S license, accreditation 
status, or certification to participate in state or federal health 
care programs. 

(21) Defines "hospice" to mean a hospice facility or activity 
to which Chapter 142, Health and Safety Code, applies. 

House Bill 4 
Conference Committee Report 
Section-by-Section Analysis 

SENATE VERSION 

(14) Same as House version. 

(18) Same as House version. 

(20) Provides that "noneconomic damages" has the meaning 
assigned by Sec. 41.001. 

(21) Same as House version. 

(24) Same as House version. 

(15) Same as House version. 

49 ) 79 
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Same as Senate version. 

Same as Senate version. 

Same as Senate version. 

Same as Senate version. 

Same as Senate version. 

Same as Senate version. 
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(22) Defines "hospital system" to mean a system of hospitals 
located in this state that are under the common governance or 
control of a corporate parent. 

No equivalent provision. 

No equivalent provision. 

No equivalent provision. 

No equivalent provision. 

No equivalent provision. 

House Bill 4 
Conference Committee Report 

Section-by-Section Analysis 

SENATE VERSION 

(17) Same as House version. 

(4) Defines "court" to mean any federal or state court. 

(5) Defmes "disclosure panel" to mean the Texas Medical 
Disclosure Panel. 

(9) Provides that "gross negligence" has the meaning 
assigned by Sec. 41.001. 

(10) Defines "health care" to mean any act or treatment 
performed or furnished, or that should have been performed 
or furnished, by any health care provider for, to, or on behalf 
of a patient during the patient's medical care, treatment, or 
confinement. 

(11) Defines "health care institution" to include: (A) an 
ambulatory surgical center; (B) an assisted living facility 
licensed under Chapter 247, Health and Safety Code; (C) an 
emergency medical services provider; (0) a health services 
district created under Chapter 287, Health and Safety Code 
(FAIl); (E) a home and community support services agency; 
(F) a hospice; (0) a hospital; (H) a hospital system; (l) an 
intermediate care facility for the mentally retarded or a home 
and community-based services waiver program for persons 
with mental retardation adopted in accordance with Section 
19l5(c) of the federal Social Security Act (42 U.S.C. Section 
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Same as Senate version. 

Same as Senate version. 

Same $J3enateversion, .. 

Same as Senate version. 

Same as Senate version. 

Same as Senate version. 
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No equivalent provision. 

No equivalent provision. 

No equivalent provision. 

No equivalent provision. 

No equivalent provision. 

House Bill 4 
Conference Committee Report 
Section-by-Section Analysis 

SENATE VERSION 

1396n), as amended; (J) a nursing home; or (K) an end stage 
renal disease facility licensed under Sec. 251.011, Health and 
Safety Code. 

(16) Defines "hospital" to mean a licensed public or private 
institution as defined in Chapter 241, Health and Safety Code, 
or licensed under Chapter 577, Health and Safety Code. 

(19) Defines "medical care" to mean any act defined as 
practicing medicine under Sec. 151.002, Occupations Code, 
performed or furnished, or which should have been 
performed, by one licensed to practice medicine in this state 
for, to, or on behalf of a patient during the patient's care, 
treatment, or confinement. 

(22) Defines "pharmacist" to mean one licensed under 
Chapter 551, Occupations Code, who, for the purposes of this 
chapter, performs those activities limited to the dispensing of 
prescription medicines which result in health care liability 
claims and does not include any other cause of action that 
may exist at common law against them, including but not 
limited to causes of action for the sale of mishandled or 
defective products. 

(25) Defines "representative" to mean the spouse, parent, 
guardian, trustee, authorized attorney, or other authorized 
legal agent of the patient or claimant. 

(b) Provides that any legal term or word of art used in this 

51 
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Same as Senate version. 

Same as Senate version. 

Same as Senate version. 

Same as Senate version. 

Same as Senate version. 
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SECTION 10.02. Amends Subchapter A, Medical Liability 
and Insurance Improvement Act of Texas (Article 4590i, 
Vernon's Texas Civil Statutes), as follows: 

Sec. 1.04. Sets out provisions relating to conflict with other 
law and rules of civil procedures, as follows: 

(a) Provides that in the event of a conflict between this Act 
and another law, including a rule of procedure or evidence or 
court rule, this Act controls to the extent of the conflict. 

(b) Provides that notwithstanding Subsection (a) of this 
section, in the event of a conflict between this Act and Sec. 
101.023, 102.003, or 108.002, Civil Practice and Remedies 
Code, those sections of the Civil Practice and Remedies Code 
control to the extent of the conflict. 

(c) Prohibits the supreme court, notwithstanding Sec. 22.004, 
Government Code, and except as otherwjse provided by this 
Act, from amending or adopting rules in conflict with this 
Act. 

(d) Prohibits the district courts and statutory county courts in 
a county from adopting local rules in conflict with this Act. 

Sec. 1.05. Sovereign Immunity Not Walved. Provides that 
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chapter, not otherwise defined in this chapter, shall have such 
meaning as is consistent with the common law. 

No equivalent provision. 

Sec. 74.002. Same as House version, except as folIows: 

(a) Same as House version, except refers to chapter instead 
of act. 

(b) Substantially the same as House version, except refers to 
chapter instead of act. 

No equivalent provision. 

( c) Same as House version, except refers to chapter instead 
of act. 

Sec. 74.003. Same as House version, except refers to chapter 
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Sec. 74.004. Exception from Certain Laws. (a) 
Notwithstanding any other law, Secs. 17Al-17.63, Business 
& Commerce Code, do not apply to physicians or health care 
providers with respect to claims for damages for personal 
injury or death resulting, or alleged to have resulted, from 
negligence on the part of any physician or health care 
provider. 
(b) This section does not apply to phannacists. 

[Sections 74.005-74.050 reserved for expansion] 

Subchapter B. Notice and Pleadings. 

Sec. 74.051. Notice. (a) Any person or his authorized agent 
asserting a health care liability claim shall give written notice 
of such claim by certified mail, return receipt requested, to 
each physician or health care provider against whom such 
claim is being made at least 60 days before the filing of a suit 
in any court of this state based upon a health care liability 
claim. The notice must be accompanied by the authorization 
form for release of protected health information as required 
under Sec. 74.052. 
(b) In such pleadings as are subsequently filed in any court, 
each party shall state that it has fully complied with the 
provisions of this section and Sec. 74.052 and shall provide 
such evidence thereof as the judge of the court may require to 
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determine if the provisions of this chapter have been met. 
( c) Notice given as provided in this chapter shall toll the 
applicable statute of limitations to and including a period of 
75 days following the giving of the notice, and this tolling 
shall apply to all parties and potential parties. 
(d) All parties shall be entitled to obtain complete and 
unaltered copies of the patient's medical records from any 
other party within 45 days from the date of receipt of a 
written request for such records; provided, however, that the 
receipt of a medical authorization in the form required by Sec. 
74.052 executed by the claimant herein shall be considered 
compliance by the claimant with this subsection. 
(e) For the purposes of this section, and notwithstanding 
Chapter 159, Occupations Code, or any other law, a request 
for the medical records of a deceased person or a person who 
is incompetent shall be deemed to be valid if accompanied by 
an authorization in the form required by Sec. 74.052 signed 
by a parent, spouse, or adult child of the deceased or 
incompetent person. 

Sec. 74.052. Authorization Form For Release of Protected 
Health Information. (a) Notice of a health care claim under 
Sec. 74.051 must be accompanied by a medical authorization 
in the form specified by this section. Failure to provide this 
authorization along with the notice of health care claim shall 
abate all further proceedings against the physician or health 
care provider receiving the notice until 60 days following 
receipt by the physician or health care provider of the 
required authorizati on. 
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(b) If the authorization required by this section is modified or 
revoked,the physician or health care provider to whom the 
authorization has been given shall have the option to abate all 
further proceedings until 60 days following receipt of a 
replacement authorization that must comply with the form 
specified by this section. 
(c) The medical authorization required by this section shall 
be in the following form and shall be construed in accordance 
with the "Standards for Privacy of Individually Identifiable 
Health Information" (45 C.F.R. Parts 160 and 164). 
AUTHORIZATION FORM FOR RELEASE OF 
PROTECTED HEALTH INFORMATION 
A. I, (name of patient or authorized 
representative), hereby authorize (name of 
physician or other health care provider to whom the notice of 
health care claim is directed) to obtain and disclose (within 
the parameters set out below) the protected health information 
described below for the following specific purposes: 1. To 
facilitate the investigation and evaluation of the health care 
claim described in the accompanying Notice of Health Care 
Claim; or 2. Defense of any litigation arising out of the claim 
made the basis of the accompanying Notice of Health Care 
Claim. 
B. The health information to be obtained, used, or disclosed 
extends to and includes the verbal as well as the written and 
is specifically described as follows: I. The health information 
in the custody of the following physicians or health care 
providers who have examined, evaluated, or treated 
____ (patient) in connection with the injuries alleged 
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to have been sustained in connection with the claim asserted 
in the accompanying Notice of Health Care Claim. (Here list 
the name and current address of all treating physicians or 
health care providers). This authorization shall extend to any 
additional physicians or health care providers that may in the 
future evaluate, examine, or treat (patient) for 
injuries alleged in connection with the claim made the basis 
of the attached Notice of Health Care Claim; 2. The health 
information in the custody of the following physicians or 
health care providers who have examined, evaluated, or 
treated (patient) during a period commencing 
five years prior to the incident made the basis of the 
accompanying Notice of Health Care Claim. (Here list the 
name and current address of such physicians or health care 
providers, if applicable.) 
C. Excluded Health Information -- the following constitutes 
a list of physicians or health care providers possessing health 
care information concerning (patient) to which 
this authorization does not apply because I contend that such 
health care information is not relevant to the damages being 
claimed or to the physical, mental, or emotional condition of 
-::--=-__ (patient) arising out of the claim made the basis 
of the accompanying Notice of Health Care Claim. (Here 
state "none" or list the name of each physician or health care 
provider to whom this authorization does not extend and the 
inclusive dates of examination, evaluation, or treatment to be 
withheld from disclosure.) 
D. The persons or class of persons to whom the health 
information of (patient) will be disclosed or who 
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will make use of said information are: 1. Any and all 
physicians or health care providers providing care or 
treatment to (patient); 2. Any liability 
insurance entity providing liability insurance coverage or 
defense to any physician or health care provider to whom 
Notice of Health Care Claim has been given with regard to 
the care and treatment of (patient); 3. Any 
consulting or testifYing experts employed by or on behalf of 
......,-__ ---,_ (name of physician or health care provider to 
whom Notice of Health Care Claim has been given) with 
regard to the matter set out in the Notice of Health Care 
Claim accompanying this authorization; 4. Any attorneys 
(including secretarial, clerical, or paralegal staff) employed by 
or on behalf of (name of physician or health care 
provider to whom Notice of Health Care Claim has been 
given) with regard to the matter set out in the Notice of 
Health Care Claim accompanying this authorization; 5. Any 
trier of the law or facts relating to any suit filed seeking 
damages arising out of the medical care or treatment of 
___ -=-:--- (patient). 
E. This authorization shall expire upon resolution of the 
claim asserted or at the conclusion of any litigation instituted 
in connection with the subject matter of the Notice of Health 
Care Claim accompanying this authorization, whichever 
occurs sooner. 
F. I understand that, without exception, I have the right to 
revoke this authorization in writing. I further understand the 
consequence of any such revocation as set out in Sec. 74.052, 
Civil Practice and Remedies Code. 
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G. I understand that the signing of this authorization is not a 
condition for continued treatment, payment, emollment, or 
eligibility for health plan benefits. 
H. I understand that infonnation used or disclosed pmsuant 
to this authorization may be subject to redisclosme by the 
recipient and may no longer be protected by federallllP AA 
privacy regulations. 
Signatme of Patient/Representative 

Date 

Name ofPatienti Representative 

Description of Representative's Authority 

Sec. 74.053. Pleadings Not to State Damage Amount; Special 
Exception; Exclusion From Section. Pleadings in a suit based 
on a health care liability claim shall not specify an amount of 
money claimed as damages. The defendant may file a special 
exception to the pleadings on the ground the suit is not within 
the court's jurisdiction, in which event the plaintiff shall 
inform the court and defendant in writing of the total dollar 
amount claimed. This section does not prevent a party from 
mentioning the total dollar amount claimed in examining 
prospective jurors on voir dire or in argument to the court or 
Jury. 

[Sections 74.054-74.100 reserved for expansion] 
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Subchapter C. Informed Consent. 

Sec. 74.1 01. Theory of Recovery. In a suit against a physician 
or health care provider involving a health care liability claim 
that is based on the failure of the physician or health care 
provider to disclose or adequately disclose the risks and 
hazards involved in the medical care or surgical procedure 
rendered by the physician or health care provider, the only 
theory on which recovery may be obtained is that of 
negligence in failing to disclose the risks or hazards that could 
have influenced a reasonable person in making a decision to 
give or withhold consent. 

Sec. 74.102. Texas Medical Disclosure Panel. (a) The Texas 
Medical Disclosure Panel is created to determine which risks 
and hazards related to medical care and surgical procedures 
must be disclosed by health care providers or physicians to 
their patients or persons authorized to consent for their 
patients and to establish the general form and substance of 
such disclosure. 
(b) The disclosure panel established herein is 
administratively attached to the Texas Department of Health. 
The Texas Department of Health, at the request of the 
disclosure panel, shall provide administrative assistance to the 
panel; and the Texas Department of Health and the disclosure 
panel shall coordinate administrative responsibilities in order 
to avoid unnecessary duplication of facilities and services. 
The Texas Department of Health, at the request of the panel, 
shall submit the panel's budget request to the legislature. The 
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panel shall be subject, except where inconsistent, to the rules 
and procedures of the Texas Department of Health; however, 
the duties and responsibilities of the panel as set forth in this 
chapter shall be exercised solely by the disclosure panel, and 
the board or Texas Department of Health shall have no 
authority or responsibility with respect to same. 
(c) The disclosure panel is composed of nine members, with 
three members licensed to practice law in this state and six 
members licensed to practice medicine in this state. Members 
of the disclosure panel shall be selected by the commissioner 
of health. 
(d) At the expiration of the term of each member of the 
disclosure panel so appointed, the commissioner shall select 
a successor, and such successor shall serve for a term of six 
years, or until his successor is selected. Any member who is 
absent for three consecutive meetings without the consent of 
a maj ority of the disclosure panel present at each such 
meeting may be removed by the commissioner at the request 
of the disclosure panel submitted in writing and signed by the 
chairman. Upon the death, resignation, or removal of any 
member, the commissioner shall fill the vacancy by selection 
for the unexpired portion of the term. 
( e) Members of the disclosure panel are not entitled to 
compensation for their services, but each panelist is entitled 
to reimbursement of any necessary expense incurred in the 
performance of his duties on the panel, including necessary 
travel expenses. 
(1) Meetings of the panel shall be held at the call of the 
chairman or on petition of at least three members of the panel. 
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(g) At the first meeting of the panel each year after its 
members assume their positions, the panelists shall select one 
of the panel members to serve as chainnan and one of the 
panel members to serve as vice chairman, and each such 
officer shall serve for a term of one year. The chairman shall 
preside at meetings of the panel, and in his absence, the vice 
chainnan shall preside. 
(h) Employees of the Texas Department of Health shall serve 
as the staff for the panel. 

Sec. 74.103. Duties of Disclosure Panel. (a) To the extent 
feasible, the panel shall identify and make a thorough 
examination of all medical treatments and surgical procedures 
in which physicians and health care providers may be 
involved in order to determine which of those treatments and 
procedures do and do not require disclosure of the risks and 
hazards to the patient or person authorized to consent for the 
patient. 
(b) The panel shall prepare separate lists of those medical 
treatments and surgical procedures that do and do not require 
disclosure and, for those treatments and procedures that do 
require disclosure, shall establish the degree of disclosure 
required and the form in which the disclosure will be made. 
( c) Lists prepared under Subsection (b) together with written 
explanations of the degree and form of disclosure shall be 
published in the Texas Register. 
(d) At least annually, or at such other period the panel may 
determine from time to time, the panel will identify and 
examine any new medical treatments and surgical procedures 
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that have been developed since its last determinations, shall 
assign them to the proper list, and shall establish the degree 
of disclosure required and the form in which the disclosure 
will be made. The panel will also examine such treatments 
and procedures for the purpose of revising lists previously 
published. These determinations shall be published in the 
Texas Register. 

Sec. 74.104. Duty of Physician or Health Care Provider. 
Before a patient or a person authorized to consent for a patient 
gives consent to any medical care or surgical procedure that 
appears on the disclosure panel's list requiring disclosure, the 
physician or health care provider shall disclose to the patient 
or person authorized to consent for the patient the risks and 
hazards involved in that kind of care or procedure. A 
physician or health care provider shall be considered to have 
complied with the requirements of this section if disclosure is 
made as provided in Sec. 74.105. 

Sec. 74.105. Manner of Disclosure. Consent to medical care 
that appears on the disclosure panel's list requiring disclosure 
shall be considered effective under this chapter if it is given 
in writing, signed by the patient or a person authorized to give 
the consent and by a competent witness, and if the written 
consent specifically states the risks and hazards that are 
involved in the medical care or surgical procedure in the form 
and to the degree required by the disclosure panel under Sec. 
74.103. 
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Sec. 74.1 06. Effect of Disclosure. (a) In a suit against a 
physician or health care provider involving a health care 
liability claim that is based on the negligent failure of the 
physician or health care provider to disclose or adequately 
disclose the risks and hazards involved in the medical care or 
surgical procedure rendered by the physician or health care 
provider: (l) both disclosure made as provided in Sec. 74.104 
and failure to disclose based on inclusion of any medical care 
or surgical procedure on the panel's list for which disclosure 
is not required shall be admissible in evidence and shall create 
a rebuttable presumption that the requirements of Sees. 
74.104 and 74.105 have been complied with and this 
presumption shall be included in the charge to the jury; and 
(2) failure to disclose the risks and hazards involved in any 
medical care or surgical procedure required to be disclosed 
under Sees. 74.104 and 74.105 shall be admissible in 
evidence and shall create a rebuttable presumption of a 
negligent failure to conform to the duty of disclosure set forth 
in Sees. 74.104 and 74.105, and this presumption shall be 
included in the charge to the jury; but failure to disclose may 
be found not to be negligent if there was an emergency or if 
for some other reason it was not medically feasible to make 
a disclosure of the kind that would otherwise have been 
negligence. 
(b) If medical care or surgical procedure is rendered with 
respect to which the disclosure panel has made no 
determination either way regarding a duty of disclosure, the 
physician or health care provider is under the duty otherwise 
imposed by law. 
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Sec. 74.107. Informed Consent for Hysterectomies. (a) The 
disclosure panel shall develop and prepare written materials 
to inform a patient or person authorized to consent for a 
patient of the risks and hazards of a hysterectomy. 
(b) The materials shall be available in English, Spanish, and 
any other language the panel considers appropriate. The 
information must be presented in a manner understandable to 
a layperson. 
(c) The materials must include: (1) a notice that a decision 
made at any time to refuse to undergo a hysterectomy will not 
result in the withdrawal or withholding of any benefits 
provided by programs or projects receiving federal funds or 
otherwise affect the patient's right to future care or treatment; 
(2) the name of the person providing and explaining the 
materials; (3) a statement that the patient or person 
authorized to consent for the patient understands that the 
hysterectomy is permanent and nonreversible and that the 
patient will not be able to become pregnant or bear children 
if she undergoes a hysterectomy; (4) a statement that the 
patient has the right to seek a consultation from a second 
physician; (5) a statement that the patient or person 
authorized to consent for the patient has been informed that 
a bysterectomy is a removal of the uterus through an incision 
in the lower abdomen or vagina and that additional surgery 
may be necessary to remove or repair other organs, including 
an ovary, tube, appendix, bladder, rectum, or vagina; (6) a 
description of the risks and hazards involved in the 
performance of the procedure; and (7) a written statement to 
be signed by the patient or person authorized to consent for 
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the patient indicating that the materials have been provided 
and explained to the patient or person authorized to consent 
for the patient and that the patient or person authorized to 
consent for the patient understands the nature and 
consequences of a hysterectomy. 
(d) The physician or health care provider shall obtain 
informed consent under this section and Section 74.104 from 
the patient or person authorized to consent for the patient 
before performing a hysterectomy unless the hysterectomy is 
performed in a life-threatening situation in which the 
physician determines obtaining informed consent is not 
reasonably possible. If obtaining informed consent is not 
reasonably possible, the physician or health care provider 
shall include in the patient's medical records a written 
statement signed by the physician certifying the nature of the 
emergency. 
(e) The disclosure panel may not prescribe materials under 
this section without first consulting with the Texas State 
Board of Medical Examiners. 

[Sections 74.108-74.150 reserved for expansion] 

No equivalent provision. 
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a lawsuit unless: (A) upon receipt of written notice as 
required under this section from a patient, patient's family, or 
patient's representative, the physician or health care provider 
has failed, within the 10 days specified in this section, to 
provide complete, unaltered records; (B) upon providing the 
records as required under this section, the records are 
incomplete, inaccurate, illegible, show evidence of having 
been changed after the events that they purport to record, or 
fail to comply with any applicable rules, regulations, 
standards, policies, or guidelines for proper completion of 
same; or (C) upon providing the records as required under 
this section, it cannot he reasonably determined from the 
records provided what sequence of events occurred in the 
relevant treatment or events, or cannot be reasonably 
determined who was present, involved, participated in, or 
observed the events in question. (2) If the physician or health 
care provider fails to provide the records as required under 
this section, the patient, the patient's family, or the patient's 
representative shal~ notwithstanding Section 13.01(u) of this 
Act, be entitled to one deposition under Rule 202, Texas 
Rules of Civil Procedure, in addition to the deposition 
allowed under Section 13.01(u) of this Act, sufficient to 
provide the information needed for them to appropriately 
evaluate any potential health care liability claim and make 
decisions about inclusion or not of potential defendants. 

SECTION 10.04. Amends heading to Subchapter G, Medical 
Liability and Insurance Improvement Act of Texas (Article 
4590i, Vernon's Texas Civil Statutes), Evidentiary Matters. 
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SECTION 10.05. Amends Subchapter G, Medical Liability 
and Insurance Improvement Act of Texas (Article 4590i, 
Vemon's Texas Civil Statutes), as follows: 

Sec. 7.03. Federal or State Income Taxes. (a) 
Notwithstanding any other law, in a health care liability 
claim, if any claimant seeks recovery for loss of earnings, loss 
of earning capacity, loss of contributions of a pecuniary value, 
or loss of inheritance, evidence to prove the loss must be 
presented in the form of a net after-tax loss that either was or 
should have been paid by the injured party or decedent 
through which the alleged loss has occurred 
(b) In a health care liability claim, if any claimant seeks 
recovery for loss of earnings, loss of earning capacity, loss of 
contributions of a pecuniary value, or loss of inheritance, the 
court shall instruct the jury whether any recovery for 
compensatory damages sought by the claimant is subject to 
federal or state income taxes. 

No equivalent provision. 

No equivalent provision. 
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No equivalent provision. 

SECTION 13.09. Adds Subchapter D, Chapter 18, Civil 
Practice and Remedies Code, Certain Losses, Sec. 18.091, 
Proof of Certain Losses; Jury Instruction. Same as House 
version, except not limited to only a health care liability 
claim, and requires evidence to prove the loss must be 
presented in the form of a net loss after reduction/or income 
tax payments or unpaid tax liability pursuant to any federal 
income tax law. 

Subchapter D. Emergency Care. 

Sec. 74.151. Liability for Emergency Care. (a) A person who 
in good faith administers emergency care, including using an 
automated external defibrillator, is not liable in civil damages 
for an act performed during the emergency unless the act is 
wilfully or wantonly negligent. 
(b) This section does not apply to care administered: (I) for 
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or in expectation of remuneration, provided that being legally 
entitled to receive remuneration for the emergency care 
rendered shall not determine whether or not the care was 
administered for or in anticipation of remuneration; or (2) by 
a person who was at the scene of the emergency because he 
or a person he represents as an agent was soliciting business 
or seeking to perform a service for remuneration. 
(c) This section does not apply to a physician or other health 
care provider whose day-to-day responsibilities include the 
administration of care in a hospital emergency room for or in 
expectation of remuneration if the scene of an emergency is 
in a hospital or other health care facility or means of medical 
transport. 
(d) For purposes of Subsections (b )(1) and ( c), a person who 
would ordinarily receive or be entitled to receive a salary, fee, 
or other remuneration for administering care under such 
circumstances to the patient in question shall be deemed to be 
acting for or in expectation of remuneration even if the person 
waives or elects not to charge or receive remuneration on the 
occasion in question. 

Sec. 74.152. Unlicensed Medical Personnel. Persons not 
licensed or certified in the healing arts who in good faith 
administer emergency care as emergency medical service 
personnel are not liable in civil damages for an act performed 
in administering the care unless the act is wilfully or wantonly 
negligent. This section applies without regard to whether the 
care is provided for or in expectation ofremuneration. 
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Sec. 7.04. Jury Instructions in Cases Involving Emergency 
Medical Care. ( a) In a health care liability claim that 
involves a claim of negligence arising from the provision of 
emergency medical care, the court shall instruct the jury to 

: consider, together with all other relevant matters: (1) whether 
the person providing care did not have the patient's medical 
history or was unable to obtain a full medical history, 
including the knowledge of preexisting medical conditions, 
allergies, and medications; (2) the lack of a preexisting 
physician-patient relationship or health care provider-patient 
relationship; (3) the circumstances constituting the 
emergency; and (4) the circumstances surrounding the 
delivery of the emergency medical care. 
(b) The provisions of Subsection (a) of this section do not 
apply to medical care or treatment: (1) that occurs after the 
patient is stabilized and is capable of receiving medical 
treatment as a nonemergency patient; or (2) that is unrelated 
to the original medical emergency. 

No equivalent provision. 

No equivalent provision. 

No equivalent provision. 
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Sec. 74.154. Similar to House version. 

(a) In an action for damages that involves a claim of 
negligence arising from the provision of emergency medical 
care in a hospital emergency room or department, the court 
shall instruct the jury to consider, together with all other 
relevant matters: 

(1) whether the person providing care did or did not have the 
patient's medical history or was able or unable to obtain a full 
medical history, including the knowledge of preexisting 
medical conditions, allergies, and medications; (2) the 
presence or the lack of a preexisting physician-patient 
relationship or health care provider-patient relationship; (3) 
the circumstances constituting the emergency; and (4) the 
circumstances surrounding the delivery of the emergency 
medical care. In Subsection (b), adds: (3) that is related to an 
emergency caused in whole or in part by the negligence of the 
defendant. 

Adds Subchapter E. Res Ipsa Loquitur. 

Sec. 74210. Application for Res Ipsa Loquitur. The common 
law doctrine of res ipsa loquitur shall only apply to health 
care liability claims against health care providers or 
physicians in those cases to which it has been applied by the 
appellate courts of this state as of August 29, 1977. 

[Sections 74.202-74.250 reserved for expansion] 
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Sec. 74.154. JURy INSTRUCTIONS IN CASES 
INVOLVING EMERGENCY MEDICAL CARE. 
(a) In an action for damages that involves a claim of 
negligence arising from the provision of emergency medical 
care in a hospital emergency room OL department ill: 
obstetrical unit or in a surgical suite immediately following 
the evaluation or treatment of a patient in a hospital 
emergency denartmen:!, the court shall instruct the jury to 
consider, together with all other relevant matters: 

Same as Senate version. 

Same as Senate version. 

Same as Senate version. 



HOUSE VERSION 

SECTION 10.06. Amends heading to Subchapter I, Medical 
Liability and Insurance Improvement Act of Texas (Article 
4590i, Vernon's Texas Civil Statutes), Payment of Medical or 
Health Care Expenses. 

SECTION 10.07. Adds Sec. 9.01, Medical Liability and 
Insurance Improvement ActofTexas (Article 4590i, Vernon's 
Texas Civil Statutes), Recovery of Past Medical or Health 
Care Expenses. Recovery of past medical or health care 
expenses in a health care liability claim shall be limited to the 
amount actually paid or incurred by or on behalf of the 
claimant. 

No equivalent provision. 

SECTION 10.08. Amends Sec. 10.01, Medical Liability.and 
Insurance Improvement Act of Texas (Article 4590i, Vemon's 
Texas Civil Statutes), Limitation on Health Care Liability 
Claims. 

House Bill 4 
Conference Committee Report 

Section-by-Section Analysis 

SENATE VERSION 

No equivalent provision. 

SECTION 13.08. Adds Sec. 41.0105, Civil Practice and 
Remedies Code, Evidence Relating to Amount of Economic 
Damages. (a) Limits the recovery of medical or health care 
expenses incurred in any action, not just in health care 
liability claims, to the amount actually paid or incurred by or 
on behalf of the claimant. This limitation is in addition to any 
other limitation under law. 
(b) A defendant may introduce evidence of any amount 
payable to the claimant as a collateral benefit arising from the 
event in the cause of action under: (1) the Social Security Act 
(42 U.S.C. Section 301 et seq.); or (2) a state or federal 
income disability or workers' compensation act 
( c) If the defendant introduces evidence under Subsection (b), 
the plaintiff may introduce evidence of any legal obligation to 
reimburse any subrogated entity. 

Adds Subchapter F. Statute of Limitations. 

Sec. 74.251. Same as House version with minor wording 
changes. 

Sec. 74.251. STATUTE OF LIMITATIONS ON HEALTH 
CARE LIABILITY CLAIMS. (a) Notwithstanding any other 
law and subject to Subsection (b)[ of this section], no health 
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Same as Senate version. 

Senate version, but strike subsections (b) and (c). 

Same as Senate version. 

Same as Senate version. 



HOUSE VERSION 

No equivalent provision. 

SECTION 10.09. Adds Secs. 11.02(e) and (t), Medical 
Liability aiid Insurance IiJ:iprovement Act of Texas (Article 
4590i, Vernon's Texas Civil Statutes). 
( e) The limitation on health care liability claims contained in 
Subsection (a) of this section includes punitive damages. 
(t) The limitation on health care liability claims contained in 
Subsection (a) of this section shall be applied on a 
per-claimant basis. 

House Bill 4 
Conference Committee Report 

Section-by-Section Analysis 

SENATE VERSION 

care liability claim may be commenced unless the action is 
filed within two years from the occurrence of the breach or 
tort or from the date the medical or health care treatment that 
is the subject of the claim or the hospitalization for which the 
claim is made is completed; provided that, minors under the 
age of 12 years shall have until their 14th birthday in which 
to file, or have filed on their behalf, the claim. Except as 
herein provided this section applies to all persons regardless 
of minority or other legal disability. 

(b) A claimant must bring a health care liability claim 
not later than 10 years after the date of the act or omission 
that gives rise to the claim. This subsection is intended as a 
statute of repose so that all claims must be brought within 10 
years or they are time barred. 

[Sections 74.252-74.300 reserved for expansion] 

Sec. 74.303. Limitation on Damages. (a) In an action for 
wrongful death on a health care liability claim where final 
judgment is rendered against a physician or health care 
provider, the limit of civil liability for damages of the 
physician or health care provider shall be limited to an 
amount not to exceed $500,000. 

(c) Subsection (a) does not apply to the amount of damages 
awarded on a health care liability claim for the expenses of 
necessary medical, hospital, and custodial care received 
before judgment or required in the future for treatment of the 
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Same as Senate version. 

Senate version with the following marked changes: 

Sec. 74.303. LIMITATION ON DAMAGES. (a) In a 
wrongful death or survival action on a health care liability 
claim where final judgment is rendered against a physician or 
health care provider, the limit of civil liability for l!ll damages 
[of dlC physician 01 health .emc pio.idu], includinK 
exemplary damalj:es, shall be limited to an amount not to 
exceed $500,000 for each claimant relj:ardless of the number 
of defendant physicianS or health care providers aqainst 
whom the claim is asserted or the number of separate causes 
of action on which the claim is based. 



HOUSE VERSION 

No equivalent provision. 

SECTION 10.10. Amends Sec. 11.03, Medical Liability and 
Insurance Improvement Act of Texas (Article 4590i, Vernon's 
Texas Civil Statutes), Limitation on Noneconomic Damages. 
In an action on a health care liability claim where final 

judgment is rendered against a physician or health care 
provider, the limit of civil liability for noneconomic damages 
of the physician or health care provider shall be limited to an 
amount not to exceed $250,000 for each claimant, regardless 
of the number of defendant physicians or health care 

injury. 

House Bill 4 
Conference Committee Report 
Section-by-Section Analysis 

SENATE VERSION 

(d) The liability of any insurer under the common law theory 
of recovery commonly known in Texas as the "Stowers 
Doctrine" shall not exceed the liability of the insured. 

(e) In any action on a health care liability claim that is tried 
by a jury in any court in this state, the following shall be 
included in the court's written instructions to the jurors: (1) 
"Do not consider, discuss, nor speculate whether or not 
liability, if any, on the part of any party is or is not subject to 
any limit under applicable law." (2) "A finding of negligence 
may not be based solely on evidence of a bad result to the 
claimant in question, but a bad result may be considered by 
you, along with other evidence, in determining the issue of 
negligence. You are the sole judges of the weight, if any, to 
be given to this kind of evidence." 

Subchapter G. Liability Limits. 

Sec. 74.301. Limitation on Noneconomic Damages. 
(a) In an action on a health care liability claim where final 
judgment is rendered against a physician or health care 
provider other than a health care institution, the limit of civil 
liability for noneconomic damages for each defendant 
physician or health care provider other than a health care 
institution, inclusive of all persons and entities for which 
vicarious liability theories may apply, shall be limited to an 
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Same as Senate version. 

Senate version with marked changes: 
Sec. 74.301. Limitation on Noneconomic Damages. 
(a) In an action on a health care liability claim where final 
judgment is rendered against a physician or health care 
provider other than a health care institution, the limit of civil 
liability for noneconomic damages of the health care provider 
other than a health Care institution fOl each defendant 
ph) siciml 01 health care PIO ¥ ider uthcx than a hezdtb care 
j ",tit,,1 jn", inclusive of all persons and entities for which 



HOUSE VERSION 

providers against whom the claim is asserted or the number 
of separate causes of action on which the claim is based. This 
section does not apply to a health care liability claim based 
solely on intentional denial of medical treatment that a patient 
is otherwise qualified to receive, against the wishes of a 
patient, or, if the patient is incompetent, against the wishes of 
the patient's guardian, on the basis of the patient's present or 
predicted age, disability, degree of medical dependency, or 
quality of life unless the medical treatment is denied under 
Chapter 166, Health and Safety Code. 

House Bill 4 
Conference Committee Report 
Section-by-Section Analysis 

SENATE VERSION 

amount not to exceed $250,000. 

(b) In an action on a health care liability claim where final 
judgment is rendered against a health care institution, the 
limit of civil liability for noneconomic damages for each 
health care institution, inclusive of all persons and entities for 
which vicarious liability theories may apply, shall be limited 
to an amount not to exceed $500,000. 

(c) In an action on a health care liability claim where final 
judgment is rendered against a physician or health care 
provider, the limit of civil liability for all noneconomic 
damages shall be limited to an amount not to exceed 
$750,000 for each claimant, regardless of the number of 
defendant physicians or health care providers against whom 
the claim is asserted or the number of separate causes of 
action on which the claim is based. 
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vicarious liability theories may apply, shall be limited to an 
amount not to exceed $250,000 for each claimant. regardless 
of the number of defendant physicians or health care 
providers other than a health care institution against whom 
the claim is asserted or the number of separate causes of 
action on which the claim is based. 

(b) In an action on a health care liability claim where final 
judgment is rendered against a single health care institution, 
the limit of civil liability for noneconomic damages inclusive 
of all persons and entities for which vicarious liability 
theories may apply, shall be limited to an amount not to 
exceed $250.000[$566,6661. 

(c) In an action on a health care liability claim where final 
judgment is rendered against [a physician 01 health tate 

ptOiidct,] more than one health care institution, the limit of 
civil liability for noneconomic damages for each· health care 
institution, inclusive of all persons and entities for which 
vicarious liability theories may apply, shall be limited to an 
amount not to exceed $250.000[5956,99.8 rOt each claimmt 
lcgardlcss of the nWllbcl of rh::fendant phy sieians 01 health 
care ptC v idcIS against whom the clahn is asseIled 01 the 
nunrbcI of scpatate causes of action 011 which the clahd is 
bascd:] and the limit of civil liability for noneconomic 
damages for all health care institutions, inclusive of all 
persons and entities for which vicarious liability theories may 
apply, shall be limited to an amount not to exceed $500.000. 



HOUSE VERSION 

SECTION 10.11. Adds Sec. 11.031, Medical Liability and 
Insurance Improvement Act of Texas (Article 4590i, Vernon's 
Texas Civil Statutes), Alternative Limitation on 
Noneconomic Damages. (a) In the event that Sec. 11.03 of 
this subchapter is stricken from this subchapter or is 
otherwise to any extent invalidated by a method other than 
througb legislative means, the following, subject to the 
provisions of this section, shall become effective: In an 
action on a health care liability claim where final judgment is 
rendered against a physician or health care provider, the limit 
of civil liability for all damages and losses, other than 
economic damages, shall be limited to an amount not to 
exceed $250,000 for each claimant, regardless of the number 
of defendant physicians or health care providers against 
whom the claim is asserted or the number of separate causes 
of action on which the claim is based. 

House Bill 4 
Conference Committee Report 
Section-by-Section Analysis 

SENATE VERSION 

Sec. 74.302. Alternative Limitation on Noneconomic 
Damages. 
(a) In the event that Sec. 74.301 is stricken from this 
subchapter or is otherwise to any extent invalidated by a 
method other than througb legislative means, the following, 
subj ect to the provisions of this section, shall become 
effective: 
(1) In an action on a health care liability claim whetefinal -
judgment is rendered against a physician or health care 
provider other than a health care institution, the limit of civil 
liability for noneconomic damages for each defendant 
physician or health care provider other than a health care 
institution, inclusive of all persons and entities for which 
vicarious liability theories may apply, shall be limited to an 
amount not to exceed $250,000. 

(2) In an action on a health care liability claim where final 
judgment is rendered against a health care institution, the 
limit of civil liability for noneconomic damages for each 
health care institution, inclusive of all persons and entities for 
which vicarious liability theories may apply, shall be limited 
to an amount not to exceed $500,000. 

(3) In an action on a health care liability claim where final 
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Sec.74.302. ALTERNATIVE LIMITATION ON 
NONECONOMIC DAMAGES. 
(a) In the event that Section 74.301 is stricken from this 
subchapter or is otherwise to any extent invalidated by a 
method other than througb legislative means, the following, 
subject to the provisions of this section, shall become 
effective: 
(1) In an action on-a health-care liability claim where final 
judgment is rendered against a physician or health care 
provider other than a health care institution, the limit of civil 
liability for noneconomic damages of the health care provider 
other than a health care institution fill each defendant 

jilL! ilHh.1 J1iAB A In.hlll. LhiE plrysician 01 heaith care piOL _________________ _ 

institution, inclusive of all persons and entities for which 
vicarious liability theories may apply, shall be limited to an 
amount not to exceed $250.000 for each claimant. regardless 
of the number of defendant physicians or health care 
providers other than a health care institution against whom 
the claim is asserted or the number of separate causes of 
action on which the claim is based. 

(2) In an action on a health care liability claim where final 
judgment is rendered against a single health care institution, 
the limit of civil liability for noneconomic damages inclusive 
of all persons and entities for which vicarious liability 
theories may apply, shall be limited to an amount not to 
exceed $250.000[$599,999]. 

(3) In an action on a health care liability claim where final 



HOUSE VERSION 

(b) Effective before September 1,2005, Subsection (a) oftbis 
section applies to any physician or health care provider that 
provides evidence of financial responsibility in the following 
amounts in effect for any act or omission to which tbis 
subchapteiapplies: 
(1) at least $100,000 for each health care liability claim and 
at least $300,000 in aggregate for all health care liability 
claims occurring in an insurance policy year, calendar year, 
or fiscal year for a physician participating in an approved 
residency program; 
(2) at least $200,000 for each health care liability claim and 
at least $600,000 in aggregate for all health care liability 
claims occurring in an insurance policy year, calendar year, 
or fiscal year for a physician or health care provider, other 
than a hospital; and 

House Bill 4 
Conference Committee Report 
Section-by-Section Analysis 

SENATE VERSION 

judgment is rendered against a physician or health care 
provider, the limit of civil liability for all noneconomic 
damages shall be limited to an amount not to exceed 
$750,000 for each claimant, regardless of the number of 
defendant physicians or health care providers against whom 
the claim is asserted or the number of separate causes of 
action on which the claim is based. 

(b )-( d) Same as House version with minor wording changes. 
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judgment is rendered against [a physician 01 health cate 
pWvidct,] more than one health care institution, the limit of 
civil liability for noneconomic damages for each health care 
institution, inclusive of all persons and entities for which 
vicarious liability theories may apply, shall be limited to an 
amount not to exceed $250.000[5956,666 fOl each claimant 
Icgdldles5 of the nwnbcx of dcfatdant physicians OI ltcaitlt 
care providcts against "hOili the clahn is asserted ill the 
llwnba of separate causes of action on which the elainl is 
basetr.] and t~e limit of civil liability for noneconomic 
damages for all health care institutions. inclusive of all 
persons and entities for which vicarious liability theories may 
apply. shall be limited to an amount not to exceed $500.000. 

House version. 

• 
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(3) at least $500,000 for each health care liability claim and 
at least $1.5 million in aggregate for all health care liability 
claims occurring in an insurance policy year, calendar year, 
or fiscal year for a hospital. 

(c) Effective September 1, 2005, Subsection (a) of this 
section applies to any physician or health care provider that 
provides evidence of financial responsibility in the following 
amounts in effect for any act or omission to which this 
subchapter applies: 
(1) at least $100,000 for each health care liability claim and 
at least $300,000 in aggregate for all health care liability 
claims occurring in an insurance policy year, calendar year, 
or fiscal year for a physician participating in an approved 
residency program; 
(2) at least $300,000 for each health care liability claim and 
at least $900,000 in aggregate for all health care liability 
claims occurring in an insurance policy year, calendar year, 
or fiscal year for a physician or health care provider, other 
than a hospital; and 
(3) at least $750,000 for each health care liability claim and 
at least $2.25 million in aggregate for all health care liability 
claims occurring in an insurance policy year, calendar year, 
or fiscal year for a hospital. 

(d) Effective September 1, 2007, Subsection (a) of this 
section applies to any physician or health care provider that 
provides evidence of financial responsibility in the following 
amounts in effect for any act or omission to which this 

House Bill 4 
Conference Committee Report 
Section-by-Section Analysis 

SENATE VERSION 
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subchapter applies: 
(1) at least $100,000 for each health care liability claim and 
at least $300,000 in aggregate for all health care liability 
claims occurring in an insurance policy year, calendar year, 
or fiscal year for a physician participating in an approved 
residency program; 
(2) at least $500,000 for each health care liability claim and 
at least $1 million in aggregate for all health care liability 
claims occurring in an insurance policy year, calendar year, 
or fiscal year for a physician or health care provider, other 
than a hospital; and 
(3) at least $1 million for each health care liability claim and 
at least $3 million in aggregate for all health care liability 
claims occurring in an insurance policy year, calendar year, 
or fiscal year for a hospital. 

( e) Subsection (e )(1) states that evidence of financial 
responsibilitYmay be established at the time of judgment by 
providing proof of the purchase of a contract of insurance or 
other plan of insurance authorized by this state. 

(f) This section does not apply to a health care liability claim 
based solely on intentional denial of medical treatment that a 
patient is otherwise qualified to receive, against the wishes of 
a patient, or, if the patient is incompetent, against the wishes 
of the patient's guardian, on the basis of the patient's present 
or predicted age, disability, degree of medical dependency, or 
quality of life unless the medical treatment is denied under 

House BiD 4 
Conference Committee Report 
Section-by-Section Analysis 

SENATE VERSION 

( e) Same as House version, except (1) provides for the 
purchase of a contract of insurance or other plan of insurance 
authorized by this state or federal law or regulation. 

No equivalent provision. 
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Same as Senate version. 

Same as Senate version. 
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Chapter 166, Health and Safety Code. 

SECTION 10.12. Amends Sec. 11.04, Medical Liability and 
InsuranceImprovementActofTexas(Artic1e4590~ Vernon's 
Texas Civil Statutes), Adjustments of Liability Limit. When 
there is an increase or decrease in the consumer price index 
with respect to the amount of that index on the effective date 
of this subchapter, the liability limit prescribed in Section 
11.02(a) of this subchapter shall be increased or decreased, as 
applicable, by a sum equal to the amount of such limit 
multiplied by the percentage increase or decrease in the 
consumer price index between the effective date of this 
subchapter and the time at which damages subject to such 
limit are awarded by fmal judgment or settlement. 

No equivalent provision. 

SECTION 10.13. Adds Sec. 12.02, Medical Liability and 
Insurancelmprovement Act ofTexas (Article 4590i, Vernon's 
Texas Civil Statutes), Standard ofProofin Cases Involving . 
Emergency Medical Care. In a suit involving a health care 
liability claim against a physician or health care provider for 
injury to or death of a patient arising out of the provision of 

House Bill 4 
Conference Committee Report 
Section-by-Section Analysis 

SENATE VERSION 

Sec. 74.303. Limitation on Damages. 

(b) When there is an increase or decrease in the consumer 
price index with respect to the amount of that index on 
August 29, 1977, the liability limit prescribed in Subsection 
(a) shall be increased or decreased, as applicable, by a sum 
equal to the amount of such limit multiplied by the percentage 
increase or decrease in the consumer price index, as published 
by the Bureau of Labor Statistics of the United States 
Department of Labor, that measures the average changes in 
prices of goods and services purchased by urban wage earners 
and clerical workers' families and single workers living alone 
(CPI-W: Seasonally Adjusted U.s. City Average -- All 
Items), between August 29, 1977, and the time at which 
damages subjectto such limits are awarded by final judgment 
or settlement. 

[Sections 74.304-74.350 reserved for expansion] 

Sec. 74.153. Similar to House version. Specifies emergency 
medical care in a hospital emergency room or department, 
and changes clear and convincing evidence to preponderance 
o/the evidence. 
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Same as Senate version. 

Same as Senate version. 

Same as Senate version with the following marked changes: 

Sec. 74.153. STANDARD OF PROOF IN CASES 
INVOLVING EMERGENCY MEDICAL CARE. In a suit 
involving a health care liability claim against a physician or 
health care provider for injury to or death of a patient arising 
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emergency medical care, the person bringing the suit may 
prove that the treatment or lack of treatment by the physician 
or health care provider departed from accepted standards of 
medical care or health care only if the person shows by clear 
and convincing evidence that the physician or health care 
provider did not use the degree of care and skill that is 
reasonably expected of an ordinarily prudent physician or 
health care provider in the same or similar circumstances. 

SECTION 10.14. Amends heading to Sec. 13.01, Medical 
Liability and Insurance Improvement Act of Texas (Article 
4590i, Vemon's Texas Civil Statutes), Expert Report. 

No eqUivalent provision. 

SECTION 10.15. Amends Sees. 13.01 (a), (b), (i), fj), (k), and 
(I), and adds (s), (t), and (u), Medical Liability and Insurance 
Improvement Act of Texas (Article 4590i, Vernon's Texas 
Civil Statutes), as follows: 

(a) In a health care liability claim, a claimant shall, not later 
than the 90th day after the date the claim was filed, serve on 
each party or the party's attomey one or more expert reports, . 
with a curriculum vitae of each expert listed in the report for 

House BiD 4 
Conference Committee Report 
Section-by-Section Analysis 

SENATE VERSION 

No equivalent provision. 

SUbchapter H. Procedural Provisions. 

(See below.) 

Sec. 74.351. Expert Report. (a) In a health care liability 
claim, a claimant shall, not later than the 150th day after the 
date the claim was filed, serve on each party or the party's 
attomey one or more expert reports, with a curriculum vitae 
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out of the provision of emergency medical care in a hospital 
emergencY[Ioolli Of] department or obstetrical unit or in a 
surgical suite immediately followin¥ the evaluation or 
treatment of a patient in a hospital emer¥ency department. the 
claimant[pcIsou] bringing the suit may prove that the 
treatment or lack of treatment by the physician or health care 
provider departed from accepted standards of medical care or 
health care only if the claimant[pcrsOll] shows by II 
preponderance of the evidence that the physician or health 
care provider. with willful and wanton negligence. deviated 
from [did lIOt usc] the degree of care and skill that is 
reasonably expected of an ordinarily prudent physician or 
health care provider in the same or similar circumstances 

Same as Senate version. 

Same as Senate version. 

Same as Senate version. 

Senate version with marked changes: 
Sec. 74.351. EXPERT REPORT. (a) In a health care 
liability claim, a claimant shall, not later than the 120th 
[t5eth] day after the date the claim was filed, serve on each 
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each physician. 

(b) If, as to a defendant physician or hea1th care provider, an 
expert report has not been served within the period specified 
by Subsection (a) of this section, the court, on the motion of 
the affected physician or health care provider, shall enter an 
order that: (1) awards to the affected physician or health care 
provider reasonable attomey's fees and costs of court incurred 
by the physician or health care provider; and (2) dismisses 
the claim with respect to the physician or health care provider, 
with prejudice to the refiling of the claim. 

No equivalent provision. 

HouseBiJl4 
Conference Committee Report 
Section-by-Section Analysis 

SENATE VERSION 

of each expert listed in the report for each physician or health 
care provider against whom a liability claim is asserted. The 
date for serving the report may be extended by written 
agreement of the affected parties. Each defendant physician 
or health care provider whose conduct is implicated in a 
report must file and serve any objection to the sufficiency of 
the report not later than the 21st day after the date it was 
served, failing which all objections are waived. 

(b) Same as House version, except omits the phrase of this 
section. 

(c) If an expert report has not been served within the period 
specified by Subsection (a) because elements of the report are 
found deficient, the court may grant a 30-day extension to the 
claimant in order to cure the deficiency. If the claimant does 
not receive notice of the court's ruling granting the extension 
until after the ISO-day deadline has passed, then the 30-day 
extension shall run from the date the plaintiff first received 
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party or the party's attorney one or more expert reports, with 
a curriculum vitae of each expert listed in the report for each 
physician or health care provider against whom a liability 
claim is asserted. The date for serving the report may be 
extended by written agreement of the affected parties. Each 
defendant physician or health care provider whose conduct is 
implicated in a report must file and serve any objection to the 
sufficiency-of the report-not-later than the 21 st-day after the 
date it was served, failing which all objections are waived. 

Same as Senate version. 

Same as Senate with changes marked: 

(c) If an expert report has not been served within the period 
specified by Subsection (a) because elements of the report are 
found deficient, the court may grant [at one 30-day extension 
to the claimant in order to cure the deficiency. If the claimant 
does not receive notice of the court's ruling granting the 
extension until after the [t5eJ.l2Q.-day deadline has passed, 
then the 30 day extension shall run from the date the plaintiff 
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No equivalent provision. 

(i) Notwithstanding any other provision of this section, a 
claimant may satisfy any requirement of this section for 
serving an expert repoi:t by serving reports of separate experts 
regarding different physicians or health care providers or 
regarding different issues arising from the conduct of a 
physician or health care provider, such as issues of liability 
and causation. Nothing in this section shall be construed to 
mean that a single expert must address all liability and 
causation issues with respect to all physicians or health care 
providers or with respect to both liability and causation issues 
for a physician or health care provider. 

G) Nothing in this section shall be construed to require the 

the notice. 

HOWIe Bill 4 
Conference Committee Report 

Section-by-Section Analysis 

SENATE VERSION 

(d) If, on the motion of a claimant filed before the expiration 
of the ISO-day period referred to in Subsection (a), the court 
fmds that a claimant has been hindered in complying with 
Subsection (a) because a defendant physician or health care 
provider has failed to provide timely and complete discovery 
permitted under Subsection (s) or (u), the court shall extend 
the deadline until 30 days after complete discovery has been 
provided. 

[Subsections (e) - (h) reserved] 

(i) through (I) same as House version. 
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first received the notice. 

Same as House version. 

Same as Senate version. 

• 
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serving of an expert report regarding any issue other than an 
issue relating to liability or causation. 

(k) An expert report served under this section: (1) is not 
admissible in evidence by any party; (2) shall not be used in 
a deposition, trial, or other proceeding; and (3) shall not be 
referred to by any party during the course of the action for any 
purpose. 

(1) A court shall grant a motion challenging the adequacy of 
an expert report only if it appears to the court, after hearing, 
that the report does not represent an objective good faith 
effort to comply with the defInition of an expert report in 
Subsection (r)(6) of this section. 

No equivalent provision. 

House Bill 4 
Conference Committee Report 
Section-by-Section Analysis 

SENATE VERSION 

[Subsections (m) - (q) reserved] 

[Renumbered existing law only] 
(r) In this section: 
(1) "Affected parties" means the claimant and the physician 
or health care provider who are directly affected by an act or 
agreement required or permitted by this section and does not 
include other parties to an action who are not directly affected 
by that particular act or agreement. 
(2) "Claim" meaus a health care liability claim. 
[(3) reserved] 
(4) "Defendant" means a physician or health care provider 
against whom a health care liability claim is asserted. The 
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SECTION 10.16. Amends Sec. 13.01 (r)(5), Medical Liability 
and Insurance Improvement Act of Texas (Article 4590i, 
Vernon's Texas Civil Statutes). 
(5) "Expert" means: (A) with respect to a person giving 
opinion testimony regarding whether a physician departed 
from accepted standards of medical care, an expert qualified 
to testify under the requirements of Section 14. 01 (a) of this 
Act; (B) with respect to a person giving opinion testimony 
regarding whether a health care provider departed from 
accepted standards of health care, an expert qualified to testify 
under the requirements of Section 14. 02 of this Act; (C) with 
respect to a person giving opinion testimony about the causal 
relationship between the injury, harm, or damages claimed 
and the alleged departure from the applicable standard of care 
in any health care liability claim, a physician who is 
otherWise· qWilified1:o rell.oer opinions on that causal 
relationship under the Texas Rules of Evidence; (D) with 
respect to a person giving opinion testimony about the causal 
relationship between the injury, harm, or damages claimed 
and the alleged departure from the applicable standard of care 
for a dentist, a dentist who is otherwise qualified to render 
opinions on that causal relationship under the Texas Rules of 
Evidence; or (E) with respect to a person giving opinion 
testimony about the causal relationship between the injury, 
harm, or damages claimed and the alleged departure from the 
applicable standard of care for a podiatrist, a podiatrist who 

House Bill 4 
Conference Committee Report 

Section-by-Section Analysis 

SENATE VERSION 

term includes a third-party defendant, cross-defendant, or 
counterdefendant. 

(5) "Expert" means: (A) with respect to a person giving 
opinion testimony regarding whether a physician departed 
from accepted standards of medical care, an expert qualified 
to testify under the requirements of Section 74.401; (B) with 
respect to a person giving opinion testimony regarding 
whether a health care provider departed from accepted 
standards of health care, an expert qualified to testify under 
the requirements of Section 74.402; (C) with respect to a 
person giving opinion testimony about the causal relationship 
between the injury, harm, or damages claimed and the alleged 
departure from the applicable standard of care in any health 
care liability claim, a physician who is otherwise qualified to 
render opinions on such causal relationship under the Texas 
Rules of Evidence; (D) with respect to a person giving 
opinion testimony about the causal relationship between the 
injury, harm, or damages claimed and the alleged departure 
from the applicable standard of care for a dentist, a dentist or 
physician who is otherwise qualified to render opinions on 
such causal relationship under the Texas Rules of Evidence; 
or (E) with respect to a person giving opinion testimony about 
the causal relationship between the injury, harm, or damages 
claimed and the alleged departure from the applicable 
standard of care for a podiatrist, a podiatrist or phySician who 

83 
213 

• 

CONFERENCE 

Same as Senate version. 



BOUSE VERSION 

is otherwise qualified to render opinions on that causal 
relationship under the Texas Rules of Evidence. 

No equivalent provision. 

(s) Until a claimant has served the expert report and 
curriculum vitae, as required by Subsection (a) of this section, 
all discovery in a health care liability claim is stayed except 
for the acquisition of the patient's medical records, medical or 
psychological studies, or tissue samples through: (1) written 
discovery as defined in Rule 192.7, Texas Rules of Civil 
Procedure; (2) depositions on written questions under Rule 
200, Texas Rules of Civil Procedure; and (3) discovery from 
nonparties under Rule 205, Texas Rules of Civil Procedure. 

(t) If an expert report is used by the claimant in the course of 
the action for any purpose other than to meet the service 
requirement of Subsection (a) of this section, the restrictions 

Bouse Bill 4 
Conference Committee Report 

Section-by-Section Analysis 

SENATE VERSION 

is otherwise qualified to render opinions on such causal 
relationship under the Texas Rules of Evidence. 

(6) "Expert report" means a written report by an expert that 
provides a fair summary of the expert's opinions as of the 
date of the report regarding applicable standards of care, the 
manner in which the care rendered by the physician or health 
care provider failed to meet the standards, and the causal 
relationship between that failure and the injury, harm, or 
damages claimed. 

(s) Until a claimant has served the expert report and 
curriculum vitae as required by Subsection (a), vfthis sectiOil 
all discovery in a health care liability claim is stayed except 
for the acquisition by the claimant of information, including 
medical or hospital records or other documents or tangible 
things, related to the patient's health care or a defendant'S 
liability through: (1) written discovery as defined in Rule 
192.7, Texas Rules of Civil Procedure; (2) depositions on 
written questions under Rule 200, Texas Rules of Civil 
Procedure; and (3) discovery from nonparties under Rule 
205, Texas Rules of Civil Procedure. 

(t) If an expert report is used by the claimant in the course of 
the action for any purpose other than to meet the service 
requirement of Subsection (a) vithis sectioll, the restrictions 
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and (3) discovery from nonparties under Rule 205, Texas 
Rules of Civil Procedure. 
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imposed by Subsection (k) of this section on use of the expert 
report by any party are waived. 

(u) Notwithstanding any other provision of this section, after 
a claim is filed all claimants, collectively, may take not more 
than one deposition before the expert report is served as 
required by Subsection (a) of this section. 

SECTION 10.17. Amends Sees. l4.01(e) and (g), Medical 
Liability and Insurance Improvement Act of Texas (Article 
4590i, Vernon's TexrufCiViI Statutes). 
(e) A pretrial objection to the quaIificatious of a witness 
under this section must be made not later than the later of the 
21 st day after the date the objecting party receives a copy of 
the witness's curriculum vitae or the 21 st day after the date of 
the witness's deposition. If circumstances arise after the date 
on which the objection must be made that could not have 
been reasonably anticipated by a party before that date and 
that the party believes in good faith provide a basis for an 
objection to a witness's qualifications, and if an objection was 
not made previously, this subsection does not prevent the 

House Bill 4 
Conference Committee Report 
Section-by-Section Analysis 

SENATE VERSION 

imposed by Subsection (k) of this section on use of the expert 
report by any party are waived. 

(u) Notwithstanding any other provision of this section, after 
a claim is filed all claimants, collectively, may take not more 
than two depositions before the expert report is served as 
required by Subsection (a) of this section. The court may 
allow additional deposition discovery on a shOWing by a 
plaintiff that additional information is needed for the 
completion of an expert report that cannot otherwise 
practicably be obtained in a timely manner under this 
subsection and Subsection (s). 

Subchapter I. Expert Witnesses. 
Sees. 74.401 (e) and (g). Same as House version. 
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party from making an objection as soon as practicable under 
the circumstances. The court shall conduct a hearing to 
determine whether the witness is qualified as soon as 
practicable after the filing of an objection and, if possible, 
before trial. If the objecting party is unable to object in time 
for the hearing to be conducted before the trial, the hearing 
shall be conducted outside the presence of the jury. This 
subsection does not prevent a party from examining or 
cross-examining a witness at trial about the witness's 
qualifications. 
(g) In this subchapter, "physician" means a person who is: (1) 
licensed to practice medicine in one or more states in the 
United States; or (2) a graduate of a medical school 
accredited by the Liaison Committee on Medical Education 
or the American Osteopathic Association only if testifying as 
a defendant and that testimony relates to that defendant's 
standard of care, the alleged departure from that standard of 
care, or the causal relationship between the alleged departure 
from that standard of care and the injury, harm, or damages 
claimed. 

No equivalent provision. 

House Bill 4 
Conference Committee Report 
Section-by-Section Analysis 

SENATE VERSION 

[Renumbered existing law only J 
Sec. 74.352. Discovery Procedures. (a) In every health care 
liability claim the plaintiff shall within 45 days after the date 
of filing of the original petition serve on the defendant's 
attomeyor, if no attorney has appeared for the defendant, on 
the defendant full and complete answers to the appropriate 
standard set of interrogatories and full and complete 
responses to the appropriate standard set of requests for 
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House BiH 4 
Conference Committee Report 
Section-by-Section Analysis 

SENATE VERSION 

production of documents and things promulgated by the 
Health Care Liability Discovery Panel. 
(b) Every physician or health care provider who is a 
defendant in a health care liability claim shall within 45 days 
after the date on which an answer to the petition was due 
serve on the plaintiffs attorney or, if the plaintiff is not 
represented by an attorney, on the plaintiff full and complete 
answers to the appropriate standard set of interrogatories and 
complete responses to the standard set of requests for 
production of documents and things promulgated by the 
Health Care Liability Discovery Panel. 
( c) Except on motion and for good cause shown, no objection 
may be asserted regarding any standard interrogatory or 
request for production of documents and things, but no 
response shall be required where a particular interrogatory or 
request is clearly inapplicable under the circumstances of the 
case. 
(d) Failure to file full and complete answers and responses to 
standard interrogatories and requests for production of 
documents and things in accordance with Subsections (a) and 
(b) or the making of a groundless objection under Subsection 
( c) shall be grounds for sanctions by the court in accordance 
with the Texas Rules of Civil Procedure on motion of any 
party. 
(e) The time limits imposed under Subsections (a) and (b) 
may be extended by the court on the motion of a responding 
party for good cause shown and shall be extended if agreed in 
writing between the responding party and all opposing 
parties. In no event shall an extension be for a period of more 
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No equivalent provision. 

House Bill 4 
Conference Committee Report 
Section-by-Section Analysis 

SENATE VERSION 

than an additional 30 days. 
(f) If a party is added by an amended pleading, intervention, 
or otherwise, the new party shall file full and complete 
answers to the appropriate standard set of interrogatories and 
full and complete responses to the standard set of requests for 
production of documents and things no later than 45 days 
after the date of filing of the pleading by which the party first 
appeared in the action. 
(g) If information or documents required to provide full and 
complete answers and responses as required by this section 
are not in the possession of the responding party or attorney 
when the answers or responses are filed, the party shall 
supplement the answers and responses in accordance with the 
Texas Rules of Civil Procedure. 
(h) Nothing in this section shall preclude any party from 
taking additional non-duplicative discovery of any other 
party. The standard sets of interrogatories provided for in this 
section shall not constitute, as to each plaintiff and each 
physician or health care provider who is a defendant, the first 
of the two sets of interrogatories permitted under the Texas 
Rules of Civil Procedure. 

[Renumbered existing law only] 
Sec. 74.401. Qualifications of Expert Witness in Suit Against 
Physician. (a) In a suit involving a health care liability claim 
against a physician for injury to or death of a patient, a person 
may qualify as an expert witness on the issue of whether the 
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House Bill 4 
Conference Committee Report 
Section-by-Section Analysis 

SENATE VERSION 

physician departed from accepted standards of medical care 
only if the person is a physician who: (1) is practicing 
medicine at the time such testimony is given or was practicing 
medicine at the time the claim arose; (2) has knowledge of 
accepted standards of medical care for the diagnosis, care, or 
treatment of the illness, injury, or condition involved in the 
claim; and (3) is qualified on the basis of training or 
experience to offer an expert opinion regarding those accepted 
standards of medical care. 
(b) For the purpose of this section, "practicing medicine" or 
"medical practice" includes, but is not limited to, training 
residents or students at an accredited school of medicine or 
osteopathy or serving as a consulting physician to other 
physicians who provide direct patient care, upon the request 
of such other physicians. 
(c) In determining whether a witness is qualified on the basis 
of training or experience, the court shall consider whether, at 
the time the claim arose or at the time the testimony is given, 
the witness: (1) is board certified or has other substantial 
training or experience in an area of medical practice relevant 
to the claim; and (2) is actively practicing medicine in 
rendering medical care services relevant to the claim. 
(d) The court shall apply the criteria specified in Subsections 
(a), (b), and (c) in detennining whether an expert is qualified 
to offer expert testimony on the issue of whether the 
physician departed from accepted standards of medical care, 
but may depart from those criteria if, under the circumstances, 
the court determines that there is a good reason to admit the 
expert's testimony. The court shall state on the record the 
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SECTION_I0.18. Amends SubchapterN, Medical Liability 
and Insurance Improvement Act of Texas (Article 4590i, 
Vernon's Texas Civil Statutes); by adding the following 
sections: 

Sec. 14.02. Qualifications of Expert Witness in Suit Against 
Health Care Provider. (a) For purposes of this section, 
"practicing health care" includes: (1) training health care 
providers in the same field as the defendant health care 
provider at an accredited educational institution; or (2) 
serving as a consulting health care provider and being 
licensed, certified, or registered in the same field as the 
defendant health care provider. 

(b) In a suit involving a health care liability claim against a 
health care provider, a person may qualify as an expert 
witness on the issue of whether the health care provider 
departed from accepted standards of care only if the person: 
(l) is practiCing health care in the same field of practice as 
the defendant health care provider at the time the testimony 
is given or was practicing that type of health care at the time 
the claim arose; (2) has knowledge of accepted standards of 
care for health care providers for the diagnosis, care, or 

House Bill 4 
Conference Committee Report 
Section-by-Section Analysis 

SENATE VERSION 

reason for admitting the testimony if the court departs from 
the criteria. 

(f) This section does not prevent a physician who is a 
defendant from qualifying as an expert. 

(See below.) 

Sec. 74.402. (a) Same as House version. 

(b) In a suit involving a health care liability claim against a 
health care provider, a person may qualify as an expert 
witness on the issue of whether the health care provider 
departed from accepted standards of care only if the person: 
(l) is practicing health care in afield of practice that involves 
the same type of care or treatment as that delivered by the 
defendant health care provider, if the defendant health care 
provider is an individual, at the time the testimony is given or 
was practicing that type of health care at the time the claim 
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treatment of the illness, injury, or condition involved in the 
claim; and (3) is qualified on the basis of training or 
experience to offer an expert opinion regarding those accepted 
standards of health care. 

( c) ln detennining whether a witness is qualified on the basis 
of1raining or experience, the court shall consider whether, at 
the time the claim arose or at the time the testimony is given, 
the witness: (1) is certified by a Texas licensing agency or a 
national professional certifying agency, or has other 
substantial training or experience, in the area of health care 
relevant to the claim; and (2) is actively practicing health 
care in rendering health care services relevant to the claim. 

(d) The court shall apply the criteria specified in Subsections 
(a), (b), and ( c) of this section in determining whether an 
expert is qualified to offer expert testimony on the issue of 
whether the defendant health care provider departed from 
accepted standards of health care but may depart from those 
criteria if, under the circumstances, the court determines that 
there is good reason to admit the expert's testimony. The 
court shall state on the record the reason for admitting the 
testimony if the court departs from the criteria. 
(e) This section does not prevent a health care provider who 
is a defendant, or an employee of the defendant health care 

House BiJI 4 
Conference Committee Report 

Section-by-Section Analysis 

SENATE VERSION 

arose; (2) has knowledge of accepted standards of care for 
health care providers for the diagnosis, care, or treatment of 
the illness, injury, or condition involved in the claim; and (3) 
is qualified on the basis of 1raining or experience to offer an 
expert opinion regarding those accepted standards of health 
care. 

(c) ln determining whether a witness is qualified on the basis 
of 1raining or experience, the court shall consider whether, at 
the time the claim arose or at the time the testimony is given, 
the witness: (1) is certified by a licensing agency of one or 
more states of the United States or a national professional 
certifYing agency, or has other substantial training or 
experience, in the area of health care relevant to the claim; 
and (2) is actively practicing health care in rendering health 
care services relevant to the claim. 

Subsections (d) through (f) Same as House version, except 
omits the phrase of this section in Subsection (d). 
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provider, from qualifying as an expert. 
(1) A pretrial objection to the qualifications of a witness 
under this section must be made not later than the later of the 
21st day after the date the objecting party receives a copy of 
the witness's curriculum vitae or the 21st day after the date of 
the witness's deposition. If circumstances arise after the date 
on which-the objection must be made that could not have 
been reasonably anticipated by a party before that date and 
that the party believes in good faith provide a basis for an 
objection to a witness's qualifications, and if an objection was 
not made previously, this subsection does not prevent the 
party from making an objection as soon as practicable under 
the circumstances. The court shall conduct a hearing to 
determine whether the witness is qualified as soon as 
practicable after the filing of an objection and, if possible, 
before trial. lfthe objecting party is unable to object in time 
for the hearing to be conducted before the trial, the hearing 
shall be conducted outside the presence of the jury. This 
subsection does not prevent a party from examining or 
cross-examining a witness at trial about the witness's 
qualifications. 

Sec. 14.03. Qualifications of Expert Witness on Causation in 
Health Care Liability Claim. (a) Except as provided by 
Subsections (b) and (c) of this section, in a suit involving a 
health care liability claim against a physician or health care 
provider, a person may qualify as an expert witness on the 
issue of the causal relationship between the alleged departure 
from accepted standards of care and the injury, harm, or 

House Bill 4 
Conference Committee Report 
Section-by-Section Analysis 

SENATE VERSION CONFERENCE 

Sec. 74.403. (a) Same as House version, except omits the Same as Senate version. 
phrase of this section. 
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damages claimed only if the person is a physician and is 
otherwise qualified to render opinions on that causal 
relationship under the Texas Rules of Evidence. 

(b) In a suit involving a health care liability claim against a 
dentist, a person may qualify as an expert witness on the issue 
of the causal relationship between the alleged departure from 
accepted standards of care and the injury, harm, or damages 
claimed if the person is a dentist and is otherwise qualified to 
render opinions on that causal relationship under the Texas 
Rules of Evidence. 

(c) In a suit involving a health care liability claim against a 
podiatrist, a person may qualify as an expert witness on the 
issue of the causal relationship between the alleged departure 
from accepted standards of care and the injury, harm, or 
damages claimed if the person is a podiatrist and is otherwise 
qualified to render opinions on that causal relationship under 
the Texas Kliles ofEvidence.-

(d) A pretrial objection to the qualifications of a witness 
under this section must be made not later 1;han the later of the 
21 st day after the date the objecting party receives a copy of 
the witness's curriculum vitae or the 21 st day after the date of 
the witness's deposition. If circumstances arise after the date 
on which the objection must be made that could not have 
been reasonably anticipated by a party before that date and 
that the party believes in good faith provide a basis for an 
objection to a witness's qualifications, and if an objection was 

House Bill 4 
Conference Committee Report 

Section-by-Section Analysis 

SENATE VERSION 

(b) In a suit involving a health care liability claim against a 
dentist, a person may qualify as an expert witness on the issue 
of the causal relationship between the alleged departure from 
accepted standards of care and the injury, harm, or damages 
claimed if the person is a dentist or physician and is otherwise 
qualified to render opinions on that causal relationship under 
the Texas Rules of Evidence. 

( c) In a suit involving a health care liability claim against a 
podiatrist, a person may qualify as an expert witness on the 
issue of the causal relationship between the alleged departure 
from accepted standards of care and the injury, harm, or 
damages claimed if the person is apodiatrist or physician and 
is otherwise qualified to render opinions on that causal 
relationship under the Texas Rules of Evidence. 

(d) Same as House version. 
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not made previously, this subsection does not prevent the 
party from making an objection as soon as practicable under 
the circumstances. The court shall conduct a hearing to 
determine whether the witness is qualified as soon as 
practicable after the filing of an objection and, if possible, 
before trial. If the objecting party is unable to object in time 
for the hearing to be conducted before the trial, the hearing 
shall be conducted outside the presence of the jury. This 
subsection does not prevent a party from examining or 
cross-examining a witness at trial about the witness's 
qualifications. 

No equivalent provision. 

No equivalent provision. 

House Bill 4 
Conference Committee Report 
Section-by-Section Analysis 

SENATE VERSION 

Subchapter J. Arbitration Agreements. 

Sec. 74.451. Arbitration Agreements. (a) No physician, 
professional association of physicians, or other health care 
provider shall request or require a patient or prospective 
patient to execute an agreement to arbitrate a health care 
liability claim unless the form of agreement delivered to the 
patient contains a written notice in lO-point boldface type 
clearly and conspicuously stating: 
UNDER TEXAS LAW, TInS AGREEMENT IS INVALID 
AND OF NO LEGAL EFFECT UNLESS IT IS ALSO 
SIGNED BY AN ATTORNEY OF YOUR OWN 
CHOOSING. TInS AGREEMENT CONTAINS A 
WAIVER OF IMPORTANT LEGAL RIGHTS, 
INCLUDING YOUR RIGHT TO A JURY. YOU SHOULD 
NOT SIGN THIS AGREEMENT WITHOUT FIRST 
CONSULTING WITH AN ATTORNEY. 
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No equivalent provision. 

SECTION 10.19. Amends Sec. 16.01, Medical Liability and 
Insurance Improvement Act of Texas (Article 4590i, Vernon's 
Texas Civil Statutes), Application of Other Law. 
Notwithstanding Chapter 304, Finance Code, prejudgment 
interest in a judgment on a health care liability claim shall be 
awarded in accordance with this subchapter. 

House Bill 4 
Conference Committee Report 
Section-by-Section Analysis 

SENATE VERSION 

(b) A violation of this section by a physician or professional 
association of physicians constitutes a violation of Subtitle B, 
Title 3, Occupations Code, and shall be subject to the 
enforcement provisions and sanctions contained in that 
subtitle. 
(c) A violation of this section by a health care provider other 
than a physician shall constitute a false, misleading, or 
deceptive act or practice in the conduct of trade or commerce 
within the meaning of Sec. 17.46 of the Deceptive Trade 
Practices-Consumer Protection Act (Subchapter E, Chapter 
17, Business & Commerce Code), and shall be subject to an 
enforcement action by the consurnerprotection division under 
that act and subject to the penalties and remedies contained in 
Sec. 17.47, Business & Commerce Code, notwithstanding 
Sec. 74.004 or any other law. 
(d) Notwitb..+' 'ing fiTly other pr('''ision of this ser '· ',a 
person who is found to be in violation of this section for the 
first time shall be subject only to injunctive relief or other 
appropriate order requiring the person to cease and desist 
from such violation, and not to any other penalty or sanction. 

[Sections 74.452-74.500 reserved for expansion] 

No equivalent provision. 
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SECTION 10.20. Arnends.Secs. 16.02(b) and (c), Medical 
Liability and Insurance Improvement Act of Texas (Article 
4590i, Vernon's Texas Civil Statutes). 
(b) Subject to Subchapter K of this Act, the judgment must 
include prejUdgment interest on past damages awarded in the 
judgment, but shall not include prej udgment interest on future 
damages awarded in the judgment. 
(c) Prejudgment interest allowed under this subchapter shall 
be computed in accordance with Sec. 304.003( c )(1), Finance 
Code, for a period beginning on the date of injury and ending 
on the date before the date the judgment is signed. 

SECTION 10.21. Adds Subchapters R, S, and T, Medical 
Liability and Insurance Improvement Act of Texas (Article 
4590i, Vemon's Texas Civil Statutes), as follows: 

Subchapter R. Payment for Future Losses. 

Sec. 18.01. Definitions. 

Sec. 18.02. Scope of Subchapter. 

Sec. 18.03. Court Order for Periodic Payments. 

House Bill 4 
Conference Committee Report 
Section-by-Section Analysis 

SENATE VERSION 

No equivalent provision. 

No equivalent provision. 

Subchapter K. Payment for Future Losses. 

Sec. 74.501. Same as House version. 

Sec. 74.502. Same as House version. 

Sec. 74.503. Same as House version, with marked changes: 

Sec. 74.503. COURT ORDER FOR PERIODIC 
PAYMENTS. (a) At the request of a defendant physician or 
health care provider or claimant, the court [shall] may order 
that future damages awarded in a health care liability claim be 
paid in whole or in part in periodic payments rather than by 
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Sec. 18:04: Release. 

Sec. 18.05. Financial Responsibility. In Subsection (b)(I), 
provides that the judgment must provide for payments to be 
funded by an annuity contract issued by a company licensed 
to do business as an insurance company. 

Sec. 18.06. Death of Recipient. 

House Bill 4 
Conference Committee Report 

Section-by-Section Analysis 

SENATE VERSION 

a lump-sum payment. 
(b) The court shall make a specific finding of the dollar 
amount of periodic payments that will compensate the 
claimant for the future damages. 
(c) The court shall specify in its judgment ordering the 
payment of future damages by periodic payments the: 
(1) recipient of the payments; 
(2) dollar amount of the payments; 
(3) interval between payments; and 
(4) number of payments or the period of time over which 
payments must be made. 

Sec. 74.504. Same as House version. 

Sec. 74.505. Same as House version, except Subsection (b)(l) 
provides that the judgment must provide for payments to be 
funded by an armuity contract issued by a company licensed 
to do business as an insurance company, including an 
assignment within the meaning of Section 130, Internal 
Revenue Code of 1986, as amended. 

Sec. 74.506. Same as House version. 
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whole or in part in periodic payments rather than by a lump 
sum payment. 
!hl.. At the request of a defendant physician or health care 
provider or claimant. the court may order that future damages 
other than medical. health care. or custodial services awarded 
in a health care liability claim be paid in whole or in part in 
periodic payments rather than by a lump sum payment. 
U;)fb] The court shall make a specific finding of the dollar 
amount of periodic payments that will compensate the 
claimant for the future damages. 
@te] The court shall specify in its judgment ordering the 
payment of future damages by periodic payments the: 
(1) recipient of the payments; 
(2) dollar amount of the payments; 
(3) interval between payments; and 
(4) numbet:.of payments or the period of time over which 
payments must be made. 

Same as Senate version. 

Same as Senate version. 

Same as Senate version. 



HOUSE VERSION 

Sec. 18.07. Award of Attorney's Fees. 

Subchapter S. Attorney's Fees. 

Sec. 19.0 L Definition. In this subchapter, "recovered" 
means the net sum recovered after deducting any 
disbursements or costs incurred in connection with 
prosecution or settlement of the claim. Costs of medical or 
health care services incurred by the claimant and the 
attorney's office overhead costs or charges are not deductible 
disbursements or costs. 

Sec. 19.02. Applicability. The limitations in this subchapter 
apply without regard to whether: (1) the recovery is by 
settlement, arbitration, or judgment; or (2) the person for 
whom the recovery is sought is an adult, a minor, or an 
incapacitated person. 

Sec. 19.03. Periodic Payments. If periodic payments are 
recovered by the claimant, the court shall place a total value 
on these payments based on the claimant's projected life 

House Bill 4 
Conference Committee Report 
Section-by-Section Analysis 

SENATE VERSION 

Sec. 74.507. Same as House version. 

No equivalent provision. 

No equivalent provision. 

No equivalent provision. 

No equivalent provision. 
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Same as Senate version. 

Senate Version. 

Same as Senate version. 

Same as Senate version. 

Same as Senate version. 
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TEXAs'uospmAL -LICENSING- LAW CII. 223 

Iffl.1iTTespeCtiveof tIle' .. fact that .one 'or more of the aections,subsection. 
~im1ien!les""lauaes, 'phrases /Uld·words arjj'de!!la:red uncoIisti.tutionat . 
... Sec, 9. The fa.et that the calendars ·of bqth Houses are 'likely ti>'b¢come 

crowded, and the further ':fa!!t:·thiit·there ia noW no adequate ·expeditious 
inethod of haridling child negle'ct and desertion complaints and the fur
ther fact that the changes proposed herein need to become effective at 
the eai'liest possible tIme. creates' 'an emergency and an imperative pub

'''. Iic'necesaity, that the Constitutional Rule requiritig bills to be read on 
7.~--·t1iree 'aevei'ilnlays'-iil 'eacn'House'-De 'suspendeii,-and sali/Rule ia Ilereby 

s,l<lIapeniled; 'and this Act 'shall take etfect and be in force from and after 
the,da.ie, of. itKpaasage, ;and ,iUs 'so enacted. 

Passed the Senate, March 16, 1959, by a viva voce vote; May 11, 1959. 
"J::: 

~; . 

" , 

Sena~e .concurred· in I-J:ouaefllillendm~, 1)y a .viva v.oce vote; Jla~sed 
the 'House, May 11, 1959, witb .ameudmel\t. by a viva voce vote, 

Apprciveij ,¥a,y 25. 1959. .' . . . 
EJl'ectiw;'!iO d"ya after May 12. 1959, date· of adjournment. 

.,.,' 
---,---

! ' , ' '. . . 
... iTEXAS HOSPITAL LlCENSING LAW .'. "l:.'. 

I'" 

CHAPTER 223 77 . 

. ~Y.. ~- ....... - ~ , 

'O\)J/ .~"J.J-" .. S-~.No"12.~ .. ' . 

An .Act· p";:'~~" fDrt~. ,p",,*.c~lon ·an~·:prD""DtlDn of.,tho ~u~lIc health ,oha WeI· 
fare' by providing for the QIVeloprr~n.t, es'tabll~h~,rn~.~~'l'7:"r.,-a1'.l~ ,el'!~~r.e~~'enl: ~1 
certain 8ta"d~rdG In the- constructlal1, maintenance and opef'il\$lan ,qf has
'pita Is bY.·.th~ Llclnslng Agency:· pravfcllna that 'nOCper6tln or gQvem-m-:8t'11:a1 
~nit sh'llt eutablhlh, cDnduC't, or -rnu:lntaln 'a hOllpltQ"1 wlth.QLl1:.a IIcenae; p·rn....· ·r 

.'VldinB for the ap.polnimant Df a _J-tgspltal, LicensilJa ·.Dlr-ectar; provl~lng·:fQr .. 
the fixing of lIc;el1&e fees;· provldlnp for J!tienS81i ~p;lle· ·Is!!ued loy the.Llc:enliiinp . J, 

Agency; prClvldlng for the tiBnying, cancellin,,;' revolCinp, or suspen"dino Qf .. 
license;; ·un~.r ce.~.in •• n~ltlo"s; prOViding t~. pow~"..and dutl,;s .ftll .. ,].I-
cefl$lng AIl~nC)li .provt.dlnQ far c!!,H:aln ex:c:eptl,q~si. ;1=I~vldlng "?f' the' a,ppo.i.n:t- . 
ment and ~ut!e~ of a HospItal Licensing Adyls0'W. Co~.nc(l; fixlnEl. ~ p.~nFl-I~Yl.l· 

., '. -am'1I1di:na ·J"S!:lctfon- 2("jI:) of Artiele 444.20 Qf (\tern'On's. AnnDti'l.tl!lt:! ·C'l."n S1:iiltL\tes"'· 
In regard tp the- d.11r'lltlon flf ~jht:lapltFiI": ,re-peallng .'Artic;le 4442 'Of ¥erJ'lbnta
~nnotate~ Civil s1;a:t:l.(tBElI A.Cj:1iii .1921,. pa.ge HB, A~a 1Ilaq.~ 44th I-."gls,lat~ra, 
page 29"4, Chapter 108 § 1, a·ni:J aU. laws In ·.c~nfllct h~rewlth~'.· ~pnt~rnlri~ a 
fljeverance ol.nlsei and declarlna «n emergen·cy. r·· 

~" i. 

Be it ."acted,by the Legi:llJ,/ul"' of the Slate of 'Fe-:ris: 
S~Ctioin;' This Act may be cited ~s the "Tex~k'Roa,pital Licensing 

Law.;J· , 
See. 2_ For the ,purpose of this Act: " 
(a) The t~= "person" means any individual, ,firm, partnership. cor.

poration, .association or joint stock cOll:\pany, and includes any receiVer, 
trustae, assignae, or other simnar repreaentatiV.£l ther.'lof" . 

(b) The tenD "hospital" means allyinstitutioll, place, building, dwell" 
ing, or abode, whether organized for profit or non-profit, general '01' spe
cial, private, public, or governmental, offering or ninkimr availabl~' any 
medical and/or surgical services, :facilitie~, or eqUIpment' for iii period 
·of. time extendillg either over night or beyond twentycfour (24). hours. 
for two (2). or more nonrelated individuals, whereby Buch services, 
;facilities, or eqUipment can, may,' 01' are used for and in connection 

:n.' Vom",,'. A.nn.C!v·.S/: ·".t. H37!, 

'l'",,-s •• ..x ... '59 l'IcL VOI.-5~ 

na. So in em"Olled iJUl. 
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TEXAS HOSPITAL LICENSING LAW Ch. ;l23 

field of hospital administration, be of good mohl character, and a resident 
of the State of Texas for a period of not Jess than three (3) years. 

Sec. 6. Any hospital which is in operaticin at the time of promUlga
tion of any a,pplicabl e rules Dr regulations or minimum standards under 
this Act shall be given a rea.sonable length of time within which to 
comply with such rules, regulations and standards, but in no event lonljl'e:r 
than six (6) months. Provided, however, that the Licensing Agency may 
extend the length of time within Which to comply with such rules beyond 
six (6) months upon sumoient showing that it will require additional 
time to complete compliance with auch rules, regulations, and Atandards. 

Sec. 7. Applications £01' license shall he made to the J.icensing Agency 
upon forma provided by it, and shaH contain such information as the 
Licensing Agency may reasonably require. It shall be necessary that the 
LiMnsing Agency issuinlOl" licenses require that each hospital show evi
dence that there are one or more phYsicians on the medic»l ata1I of the 
hospital, and that these physicians are currently licensed by the Te~aB 
State Board of: MedIcal Examiners. 

The Licensing Agency may require tht the application be approved 
by the local health omeer, or other local omcia!, for the compliance with 
city ordi.nances of building construction, fire prevention, and sanitation. 
Hospitale outside city limits shall comply with corresponding state laws. 

Each application shall be accompanied by a license fee. In the eVl'nt 
the' application for a license is denied, ~uch fee shall be refunded to the 
applicant • 

All license fee~ collected shall be deposited with the State Treaaury 
to the credit of the Licensing AlOl"ellcy and said license fees are hereby 
appropriated to ~aid agency for its use in the administratioll and enforce
ment of this Act. 

Each hospital so licensed shall pay a licenSe fee, both initially alld 
annually thereafter, of One Dollar ($1.00) per bed, provided, however, 
that a minimum license fee of Twenty-five Dollars (~25.00) will be re
quited of those hospitals with l,esB than twenty-five (25) beds, and a 
maximum license fee of Three Hundred Dollars (~300.00) will be re
quired of those hospitals with mOre than three hundred (300) beds. 

Sec. 8. UPOll receipt of an application for license, and the licepse 
fee, tbe Licensing Agency shall issue a license if it finds that the appli
cant and the hospital comply with the provisions of this Act, and the 
rules, regulations, or standards promulgated hereunder. Each such li
cense, unless sooller suspended, cancelled. or revoked, sha.lI be renewable 
anllually upon payment of the prescribed fee. 

J.----~ Sec. 9. The Licensing Agency shall have the authority to deny, c;tn
eel, revoke, or suspend II license in a.ny caae where it finds there hilS been 
a substantial failure to comply with the provisions of this Act 01' tile 
rules, regulatione, or standards promulgl)ted under this Act, or £01' the 
aiding, abetting, or permitting the commission of any illegal act, or 
for conduct detrimental to the pUblic health, morals, welfare and safety 
of the people 01 the State of Texas. 

Proceedings unde:r this Article shall be initiated by filing chal'ges 
with the Licensing' AlOl"cncy, in writing and under oath. Said ChargeB 
may be made by any person or persons. If upon investigation of such 
charge o:r charges it is found that such cl;targe or charges appeal' to 
have merit, then the chairman of the Licensing Agency shall set a time 
and place for hearing, and shall cause a copy of the charges, together 
with a notice of ·the time and place fixed for hearing, to be served on 
the respondent or his counsel at least ten. (10) days prior thereto. When 
personal service is impossible, or cannot be eflfected, the Licensing AgencY 
shall cause to be published once a week for two (2) Buccessive weeki! a 
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notice of the hearing in a newspaper publiahed in the county wherein the 
respondent was last known to be, and shall mail a copy of the charges and 
of such notice to the respondent at his last known address, When publi
cation of the notice is necessary, the date oj' heari.ng shall not be lesa 
than ten (10) days after the date of the last publication of the notice . 

. At said bearing the respondent shall have the right taappear. either 
personally or by counsel, or ·both, to produce witnesses or evidence in 
his hehalf, to cross-examine witnesses, and to have subpoenas issued by 
the Licensing AgeliCy, The Licensing Agency shall thereupon deter
mine the charges upon their merits. 

Any hospital whose license has been cancelled. revoked, ·or stlspended 
by the Licensing Agency may. within twenty (20) days after the making 
and entering of such order, take an appeal to anY of the District Courts 
in the county that the hospital is so located in, but the decision of the 
Licensing .Agency shall not be enjoined or stayed eXcBpt on application 
to such ·District Court after Xl.otice to the.J .. icensing Agency, 

The proceedings on appeal shall be a trial de novo as such term is 
commonly used and intended in an appeal from the JUBtice Court to II 

County Court. limd which appeal shall be taken in any District Court of 
the county where the license has been issued. . 

I 

I 

Upon application. the Licensing Agency may reissue II license to a 
hospital whose license has been cancelled. revoked, or suspended when 
i.t feels that the reasons bringing about ~uch cancellation. revocation. or 
~uspension have beeu corrected, 'Any ~uch applications for reisBuance·. 
shall be made in ,such manner and form as the Licensing Agency may 
require. . . . 

The Licensing Agency shHI! not be bound by strict rules cif evidence 
or procedure in the conduct of Its proceedings but the deternlinations 
shall be founded on sufficient legal evidence to sustain it. , 

The Licenaing Ali/eney shall have ,the right to institute an actiol1 in 
ita own name to anj oin the violation of allY ot the .provisions of this Act. 

., 
" 

Said actions for an iniu·nction shall be in addition to any other action, 
proceeding, or remedy authorized by law. . 

The venue for any suit seeking to enjoin tha violation of any of the 
I,' provisions of this Act shall lie'in the county wherein such violation is 

Hlleged to have occurred, 
The Licensing Agency shall be represented by the Attorney General 

.1 and/or the County or District Attorneys of this state. 

L 
Before entering any order denying, cancelling. or su.spending a license, 

the Licensing Agency shall hold a hearing in a(leordance with the pro..: 
cedures set out in this. Section, . . 

Sec, 10, Each license shall be Issued only for the premises and per
sons or governmental units named in the application and shaH not be 
transferable or assignable except with the written approval of the Li
(lensing Agency. LiCenses shall be posted in a conspicuous place on the 
licensed premises. ! 

Sec. 11, Any officer, elllPloyee. or agent of the Licensing Agency may 
enter and inspect any hospital at any reasonable time to assure compli-
ance with, or to prevent a violation of this Act, i 

Sec. 12. The Licensing Agency shall have the power to employ the 
services of stenographers, inspectors, and other necessary assistants in 
carrying out the pl'ovisions of this Act. 

Sec, 13. Tlie Governor shall appoint a Hospital Licensing AdvisOl'Y 
Council consisting of nine (9) members as herein pl'ovided: 

(ill Three (3) .physicians who are duly licensed by the Texas State 
Board of Medical Examiners and who are engaged in the active prao<. 
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CHAPTER 597 

f\ tbY H.B. No. 1963 

~ Y An Act relating to minimum standards concerning licensed hospitals and the transfer of a patlenl from 
/' one hospllal to anather, to the denial, suspenSion, and revocation of hospital licenses, and to 

enforcement of the hospital licensing law. 

Be il enacted by the Legislature of Ihe State of Texas; 

SECTION 1. Section 5, Texa. Hospital Licensing Law (Article 4437(, Vemon's Texas Civil 
Statutes). is amended to read lIB follows: 

Sec. 5. fa) The Licensing Agency, with the advice of the Hospital Licensing Advisory 
Council, shall adopt [; 'Ifhelle!, I'ram .. lgate,] amI enforce such rules [, ."", .. JItHen.;l and 
minimum standards lIB mllY be designed to further the purposes of this Act. Except a. ~rovided by 
Subsections (b) and (d) of thiHection, [prBl'ie!ee!, he" e, 81, ~l the rules [, 18/l:tHtetel1S.] or 
minimum standards so adopted h lHIlelle!ee!, 1"8mulga~ee!,1 or enforoed shall be limited to 
minimum requirement. for staffllig by physician. and nurses, hospital services relating 10 potie/lt 
care, and safety, fU'e prevenuon, anel sanitary provisions of hospitals as defined ill this Act. AllY 

~
p.e delee!, h8" e, el, ~ 1Ift)'] rules [, .e/l: .. laaam,] or gtandllrds set shall [fiftl;] be adopted 
1lM'.8. eel] by the Toxas [StiItte] Board of Health in acc(Jrdance wilh rhe AdminiStrative 
rocedure ami Texas Register Act (Article 6252-13a, Vernon E Taas Civil Statulcs). The 

standardJi may not exceed the minimum slandard.I'!or certification under Title XVIII oflhe Sociql 
Security Act [; iIfIft fIf!eto ~ hlwe -beeR Be ~ee!, ;;hotQ tie !t1'1'18,ee! ~ jo,;> ** 
Alter:t Genef!>! fIS ffl #leW legalil7, _ ~ wit'h the Seeretlll'l' ef ~ aitfl Hf> 
IIt!eh . Ell' .egulaaaa ;;hotQ fie eite"a, e -al H has tieea filed 'o'fflh the See.etar) ef 
~]. 

(b) The Texas B(Jard of Health shall adopt rules to implement the following minimum 
standartls governing Ihe transfer of patients. The rules must provide that patient transfers between 
hospitals should be accomplished in a medically appropriate manner from physician to physician 0$ 
well asfrom hOlipital to hospital by providingfor; 

(1) notification to th. receiving hospital prior to the transfer and cOlljirmation by that hospital 
that the patient meets that hospital'f/ admissions criteria relating to appropriate bed. physician, and 
other ServiCes necessary to treat the patient; 

(2) the u$t! "f medically appropriate life support measures which a reasonable and prudent 
. physician in Ihe same or similar locality exercising ordinary ca,.. would u ... /0 stabilize the patient 
prior 10 transfer (11ld to suslain the patient during the lronsfer.· 

(3) the provision of appropriate person"e' and equipment which a r=nable and prudem 
physician in the same ()r similar locality exercMng ordinary core would use for the tronsfer,' 

(4) Ihe transfer of all nece.tsary recordJifor contillulng the car. for the patient; and 
(5) Ihe date by which each hospital must adopt policies in a"cordone< with Ihe rules. 
(c) Minimum ,tlandard. prescribed by Board rules shall not contain 'provision., which require 

the conselll of the potient or personal repreaemative of/hepatie,,1 prior to tran.ifer. 
(d) Each hospital shall adopt binding policies reloling 10 PIllien. t t'ansfers that are consistonl 

with the rul .. adopted by the Texa. Board of Health. If possible, e(Jch hospital shall implement it~ 
transfer poliCies by ado pIing transfe' agreements with other hospitals. 

(e) The Commissioner of Health shall appoint, with the advice and consent of the T.xa~ 
[Stltte] Board of Health, a person to Serve in the CIIpacity of Hospital Licemring Director. The 
duties of the [:9tieb) Hospital Licensing Director shall be the administrdtion of this Act and he 
shill! be directly responsible 10 the Liceusing Agency- Any person so appointed as Hospital 
Licensing Director must possess the following qualifications; He shall have had at least live (5) 
years experience andlor training in the field of hospital administration, be of good moral 
character. and a residenl of the State of Te'1'as for a period of not leas thlln three (3) ,V.ars. 

SECTION 2, Section 7, Texas Hospital Licensing Law (Articl~ 44371; Vernon's Texas Civil 
Statutes), is amended to read as follows: 

Sec. 7. (a) Applications for /icenses [lieen.,,] shall be made Iq Ihe Licensing Agency upon 
forms provided by it, and shall contain such information lIB, the Licensing Agency may 
reasonably reqllire. II shall be necessary that the Licensing Agency issuing lic.'T1so. require that 
eacll hospital show evidence that: 

(1) there are one or more physicians on the medical staff of the hospital: 
(2) [, _ ~l these physicians are currently licensed by the Texl\S Stilt<: Board of MediOllI. 

Examinei'll! and 

P. 05 .",. 

2242. ___ _ _ _________ ._N_. ___ '. __ ' _________ . 
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(3) the Governing Body ofrhe hospila/has adopted and implemented a patient transfer policy in 
accol'dance with $ectionll 5(b) and (d) of this Act. . 

(b) The Licensing Agency may require that the appllcation be approved by the local health 
authority [e:ffieef], or other local official, for [i:ftel complianCe with city ordinances on building 
COPlitroction, fire prevention, and sanitalion. Hospitals outside city limils shall comply with 
correspOllding state laws, 

(c) Eac.b application shall be accompanied by " license fee and a copy of the !i(/Ial's current 
patient transfer policy. In the event the appUcation for a license is denied, lhe ( ] fee shall be 
refunded to the applicanl. . 

(d) All license fees collected sball be deposited with the State 'f.reasury to the credit of the 
Licensing ASetlCy and said licens.· fees are hereby appropriated to said agency for its use in the 
administration and enforcement of tbis Act. 

(eJ Each hospital [!iEtllicensell shall pay a li~-ense fee, both initially and annually thereafler, of 
Two Dollars and Fifty Cents ($2.50) per bee!; but in no event shall the total fee be 10.s than One 
HUllc!fed Dollars ($100,00) or more than Two Thousand Dollars ($2,000,00), 

SECl'ION ii, Section 9, Texas Hospital Licensing Law (Arlic]e 4437f, Vernon's Texas Civil 
Statutes), is revised to read as follows: 

Sec. ,9. (a) Th~ Ljce1l$ing Agency may deny, suspend, or revoke a hospital's licens. If the 
Li'''lIIlling Agency finds thai th. hospital failed :mbstontially to comply with this Act or a r~le Or 
standard adopted under this Act or aided. abetted, or pennirted tM commission of an illegal act. 

(b) Except as inconsi3tent with this sectiun, the Administrative Procedure and Texas Rogister 
Act (Article 6252,13a, Vernoll S Texas CMI StatUles) govern,' any Oc/jon taken under tilis section, 

(c) On application by the hospltot the Licem'ing Agency may rei.lsue a license 10 a hospital 
whuse lice1l$e was :mspended or ,"'VOW if the Licensing Agency determines thar the hospital has 
corrected the conditions that led to the suspension or revocation. A hospital must applY for 
reissuance in the form and manner required by Ihe Licellsillg Agency, 

(d) Judicial review of a final deCision by the Licensing Agency shall be by trial de novo in the 
.-ame manlier as cases appealed from the justice court to the county court, and the substantial 
~ence rule shall nut apply. 

SEC110N 4. The Texas Hospital Liconsing Law (Article 4437f, Vernon's Texas Civil 
Statutes) is amended by adding SectiOlls 9B and 9C to Tead as follows: 

Sec. 9B. (a) If the Licensing Agency finds that a hospital is .iolaring or has violated this Act or 
a rule or standard adopted under this Act, Ihe Licensing Agency shall notify the hospital oj its 
findinll$ alld provide Ihe hospital the opportunity to correct the violations. Afier providing the 
hospital with notification and an opportunity 1(1 comply, the Licenlling Agency may petilion a 
district court in the county in which the violation occurred for assessment olld recovery of civil 
penalties as provided under Subsection (d) of this section, for injunctiv. relief, or for bath civil 
penalties and injunctive relief if the Licensing Agency find,! thaI the violation create. an 
Immediate threal t() the health and safety of the hO$pital potients, Ihe Licensing AgenCY may 
petition the dlvlrie/ courtfor Q temporary restraining ol'der /0 restrain continuing violations. 

(b) The district court shall grant tM injunctive reliejthe jacts may warrant, 
(a) At the request oj Ihe Commissioner of Health, tM Attorney General or the appropriate 

district or county attorney shall initiate and conduct the suit, 
(d) if a hospital d_ not limely adopt, implement, and enjorce a patient transfer policY ill 

accol'dance with Secti01l$ 5(b) and (d) of this Act, the facili(v is subject /0 (1 civil penalty oj not 
more tkan $1,000 for each day of vioiation and for each act of violation. In determining the 
amuunt of the penalty, the dis/riet court shall consid~r the facility's history oj previous .iola/ions, 
the seriousn .... s of the vitllalian, if the health and safety of the public was threatened by the 
violat/on, and the demonstrated gOOd faith of the facllily, 

Sec. 9C. A person harmed by the failure of a hospital to timely adopt, implemenl, or enforce a 
patient transfer policy in accordance with Sections 5{b) and (d) of this Act may petition the districl 
courl of the coullty in which the pem>n resides, 01' if the perSon is nat a resident of the "tale, (1 

district c(Jurt of Travis C()unty, for appropriate injunctiv. relief. Such person also may punu. 
rem¢iesfor civil damages existing under current common law,' 

.---
SECl'ION S, Section 4, Chapter 387, Act-~ of the 65th Legislature, Regular Session, 19n 

(Article 4437h, Vernon's Texas Civil Statutes), is amended tiy adding Subsection (d) to read as 
follows: ' 

(d) This section does not aff~ct the authority of the Texas Department of liealth to implement 
and eriforce the provisions of the Texas Hospital Licensing Law (Artic/e 4437/ Vernon's Texas 
Civil Slatutt:ll) relating 10 Ihe tranifer of hO$pital patients or the means by which tho department 
implements and enforces those praviliions. 
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voting; passed by !he Senate. with amendments. on May 25. 19B9. by the following 
vole: Yeas 31. Nays O. ; 

Approved JL.lne 1S. 1989. 
Effective June 15. 1989. 

'Rt~~'~~" 
?: \.f~--// 

CHAPTER 1027 

H.B. No. 18 
,~ t..,.J' /" 

"",,/ AN ACT 
relating to health care, including power. and duties of the center lor rural heallt1 initiatives, ~' 
collection of deta concerning health professions. surveys of hospitals and Physicians. breast oancer 
screening. hcspllal patiant trans/era, the establishment of adVisory committees, the swing bed program 
to provide reimbL.lrsement for skilled nursing patients. rural health family practice residency programs. 
medical education, professional liabHiIy Insurance lor physicians and ather health care professionals. 
~e Indemnification for the provision of charily care or servic::es, the delegation of prescriptiDn drug 
orders. qualifications of expert witnasses and jury instruClions in health cere liability claims, and 
emergency medical services end trauma care systems; providing elv" penalties. 

Be it enacted /)y the Legislature of the State of Twas; 
SEOTION 1. This Aet may be eited IW the Omnibus Health Care Rescue Act. 
SEOTION 2. Title 71. Reviaed Statutes, ill amended by adding Article 4414b-l to read 

a$ fo!lows: 
Art. 44J.6h-1. CENTER FOR RURAL HEALTH INITIATIVES 
Sec. 1. DEFINITIONS. (a) "Center" means the Center for Rural Health Initiative~, 
(b) "&Ilcutive committee" means the eucutive committee of the Center jor Ruml 

Health Initiati'l1e8. 
. Sec. 2. CENTER FOR RURAL HEALTH lN1!l'IATIVES. The Center for Ruml 
Health Initiatives is established. 

Sec. 9. PURPOSE. The center shall assume a leadership role in w(l7'king or 
contracting with Btate and jederal agencies, universities, private interest grou~ 
communities, foundations, and o./fo;efl of rural health to tUvelop rural health initiq
tives and mtwim~e use oj e:t4sting resouroell without duplicating erlsting effort. The 
cent6'r shall provide a central information and referral source and serve as the 
primwry state resouroe in coordinating. planning, and advocating for the crmtinued 
aCC61J8 to ruml health care services in Te= 

,Sec. 4. DUTIES. (a) The center shal~' 
(1) educate the public and recommend appropriate public policies regarding the 

continued viability oj rural h9alth Mre delivery in Trn;a8; 
(2) monitor and work with Iltaf,e and federal agencies to aB8eSS the impact of 

'pr'Op08ed rules and regu/o.tions on rural areas; provide impact statements of 
proposlld rules and regulations as decmed appropriate by the center: Btrervrnline 
regulatiDns to asstBt in the development Of service divertlifjcation Dj h~alth care 
facilities; and target state and fedeml programs to rural areas; 

(9) promote and develop community invohiement and communif:y support in 
maintaining. rebuilding. or diversifying lpcal health sernces; 

(4) promote and develop diverse and innovative health care service models ~n 
rural areas; 

(5) encoumgc the use of advanced communications techno loW to provide aC(;61J8 
to apec1aUy e:cpertise, clinical conllUltation, and continuing education; 

(8) assist rural health (Jare providers. communities, and individuals in applyif1.g 
for public and private grants and profJ'l'ams; i , 

(7) encourage the development of regional emergendy transportation networks; 
, 4128 
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7l.t LEGISLATURE-REGULAR SESSION Ch. 1027, § 10 

(4) two hospital administrators who haw been acti'/1f3Zy engaged in /HlBpital 
administmtion in an urban a'Tf3a and who 'f'Ii'fJf'Bsertt a public hospital and a private 
hOBPital; , 

(5) an emergency medical technician and a p6'l"8"n s6f"IJing as a volunteer to an 
emergency medical S6f"IJices provider; and 

(6) two consumer membe'l'll. 
(j) The Commissioner of Health shall a.ppoint, with the advice lind consent of the 

TexllS Board of Hea;lth, aperaon-to serve 'in the capacity of HOliPitll1 LicenSing Director. 
The duties of the Hospital Licenliing Director shall be the administration of this Act and 
he sball be directly responsible to the Licensing Agency. Any person so apPllinted as 
Hospital Licensing Director must possess ,the following qualifications: He shallllave had 
at least five (5) yelU"B experience and/ortra.inlng in the field of hospital administrlltion, be 
of good moral character, and a resident of the State of Texas for It period of not ltlss than 
three (3) years. 

SEC'l'ION 7. Section '7(a), Texa. Hospital Licensing Law (Article 4437£, Vernon's 
TelI:aB Oivil Statutes), is amended to read as follows: 

(a) Applications for licenses shall be made to the Lice""ing Agency upon forms 
provided by it, and shall 'contain such information as the Licensing Agency may reason
ably require. It shall be necessary that the Licensing Agency issuing licenses require 
that _each hospital show evidence that: . 

(1) there are one or more physicians OIl the medical staff of the hospital; 
(2) these physicians al,"e currently licensed by the TeXlill State Board of Madical 

Examiners; and 
(3) the Governing Body of the hospital has adopted and implemented ~ patient 

transfer policy in accordance with Secticrn [~~Gti9I1B] 5(b) and has implemented patient 
tran8jer agreements in aaco'rdanc6 with Section 5(d) or complied with Section 5(e) 
[~] of this. Act. 
SECTION 8. Section 9B(d), TexllS Hospital Licensing Law (Article 448'7f, Varnon's 

TexlU> Civil Statutes), is amended to read as follows: 
(d) If a hospital does not timely adopt, implement, and enforce a patient transfer policy 

in aecordance with S~ction [&01111] 5(b) and implement patient transfer agreements 
in accordance with Section 5(d) or complied with Section 5(8) [(d)] of this Act, the 
facility is subject to a civi\ penalty of not more than ~1,000 fOl each day of violation and 
for each act of violation. In determining the amount of the penalty, the distmct court 
shall consider the facility's bistory of. previous violations, the seriousness of the violation, 
if the health and safety of the public was threatened by the violatiun, and the dBlllonstnl.t
:it good faith of the facility. 
SECTION 9. Section 9C, Texas Hospital Licensing Law (Article 4437f, Vernon's Texas 

Civil Statutes), ill amended .to read as follows: 
Sec. 90. A person harmed by the failure of a hospital to timely adopt, implement, III 

aufllree II patient transfer policy in accordance with Section [SeQtiQ/ls] 5(b) an4· patient 
tmnefsr agreements in accordance with Section 5(d) or Secti"n 5(6) [~] of this Act, 
may petition the distriet court of the eounty in wbich the person l'esid6ll, or if 1:I1e person 
is not a reIIident of the atate, a district court of Travis County, for appropriate injunctive 
. relief. Such parson alilo may pursue remedies for ciVIl damages existing under current 
~ommon law. 

SEC'1'lON 10. ,Section 82.022, Human Resources Code, is amended to read lIS follows: 
See. 32.022_ MEDICAL AND HOSPITAL CARE ADWSORY COMMI'ITEF;S [OOM

J.WJ'l!EE]. (a) The board, OIl the recommendation Of the commissioner, shall appoint a 
medical care advillory committee· to advise the poard and the department in developing 
lind maintaining the medical aaailitance program and in making immediate and long-range 
plans for reaching the program's goal of providing access to high quality, comprehensive 
medical IIIld health CIIre services to medically indigent [IIQ.] persona in the atate. To 
enllUre that qualified applicants receive service8, the committee shall consider changes 
in the process the department uses to determine eligibility. ' 

. 4133 
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CHAPTER 678 

'''I.'' ~;;qr""/ H.B. No. 2136: '. 
j \.. I ' 

: . 'AN ACT 
" . ralallng 10 the adoption of a nonsubslanllVa revision of the statutes relallngto health and aafEl\Y, 

Including conforming ,,",Bndmen!s, repesls, and penalties. 

Be it enacted by the Legislature of the State of Texas: 
SEOl'ION 1. ADOPTION OF CODE.' The Health and Safety Code is adopted to read 

aafollows: '. 

HEALTH AND SAFETY CODE 

Contents 

TITLE 1, GENERAL PROVISIONS 

L >lv:»" V'O' 1).-11 f1 ep. . 
~t.9/ . 

Chapter 1. General Provisions 

[Chapters 2-10 reserved for expansion) 

TITLE 2. HEALTH 
SUllTrrLE A. TEXAS DEPARTMENT. OF HEALTH 

Chapter 11. Organization of TaXa/! Department of Health 

Chapter 12. Powers and Duties of Texas Department of Health 

Chapter 13. Health Department Hospitals and Respiratory Facilities 

(Chapters 14-30 reserved for expansion] 

SUBTITLE B. TEXAS DEPARTMENT OF HEALTH PROGRAMS 
Chapter 31. Primary Health Care 

Chapter 32. Maternal and Infant Health Improvement 

Chapter 33. Phenylketonuria and Other Heritable Diseases 

Chapter 34. Hypothyroidism 

Chapter 35. Chro~ically TIl and Disabled Children's Services 

Chapter 36. Special Senses and Communication Disorders 

Chapter 37. Abnormal Spinal GurvatlU'e in Children 

Chapter 38. Pediculosis of Minors 

Chapter 39. Children's Outreach Heart Program 

Chapter 40. Epilepsy 

Chapter ,41. Hemophilia 

Chapter 42, Kidney I-Iealth Cllre 

Chapter 43. Oral Health Improvement 

[Chapters 44-60 reserved lor expansion] 
. I 

SUllTITLE C. INDIGENT HEALTH CARE 

Clmpter 61. Indigent Health Care and Treatment Act 

[Chapters 62-80 reserved for expansion] 

SUBTITLE D. PREVENTION, CONTROL, AND REPORTS OF DISEASES 
2280 
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(3) the provision of appropriate personnel and I equipment that a reasonable and 
prudent physician exercising ordinary care in the same or a similar locality wpuld use 
for the transfer; and ' 

(4) the transfer of all necessary records for contiouing the care for the patient. 
(e) The boal'd may not adopt minimum standards that require the consent of the patient 

or the patient's personal representative before the patient is transferred. (V.A.C.S . .Arl. 
44.a7f, Secs. 5(b) (part), (c).) 

Sec. 241.028. ADOPTION OF PATIENT TRANSFER POLICIES. (a) A hospital shall 
adopt binding policies relating to patient transfers that are consistent with tpe rules 
adopted by the board. 

(b) The board by rule shall set the dllte by which II hospital must adopt th~ patient 
transfer policies. 

(e) A hospital shall, if pOSSible, implement its transfer policies by adopting transfer 
agreements with other hospitals. (V.A.C.S. Art. 44371. Sees. 5(b) (part), (d).) 

[Sections 241.029-241.050 reserved for expansion] 

SUBCHAPTER C. ENFORCEMENT 

Sec. 241.051. INSPECTIONS. An officer, employee, 01' agent of the departm~llt may 
enter and inspect II hospital at any reaaonable time to assure compliance with or ptevent a 
violation of this chapter. (V.A.C.S. Art. 4437£, Sec. 11.) 

Sec. 241.052. COMPLIANCE WITH RULES AND STANDARDS. (a) A hospital that 
is in operation wben an applicable rule Or minimum standard is adopted under this chapter 
must be given a reasonable period within which to comply with the rule or standal'd. 

(b) The JIElriod for compliance may not e:r;ceed aix months, except that the department 
may extend the period beyond six months if the hospital Bufficiently shows the depart· 
ment that it requires additional time to complete compliance with the rule or standard. 
(V.A.C.s. .Arl. 4437f, Sec. 6.) 

Sec. 241.058. DENIAL, SUSPENSION, REVOCATION. OR REISSUANCE OF LI· 
CENSE. (a) The department may deny. suspend. or revolte a hospital's Iicens~ if the 
department finds that the hospital: 

(1) failed substantially to comply witb this chapter or a rule or standard adopted 
under this chapter; or 

(2) aided, abetted. or permitted the commission of an illegal act. 

(b) A hospital whose license is suspended or revoked may apply to the department for 
the re~liuance of II license. The department may reissue the lioonae if the department 
determines that the hospital haa corrected the conditions that led to the suspenaion or 
revocation. 

(e) A hospital must apply for reiNsuance in the form and manner required by the 
department. 

(d) Judicial review of II final decision by the department is by trial de novo in the same 
manner aa a case appealed from the justice court to the county court. The substantial 
evidence rule does not apply. (V.A.C.S. Art. 4487£. Secs. 9(a). (e). (d).) 

. ! 

Sec. 241.054. VIOLATIONS; INJUNCTIONS. (a) The department shall: 

(1) notify a hospital of a finding by the departm~nt that the bospital is viola,tiog or 
haa violated this chapter or a rule or standard adopted under this chapter; and 

(2) provide tbe hospital an opportunity to correct the violation. 

(b) After the notice and opportunity to comply, the department may petition a district 
court in the county in which a violation occurs fOr a8~essment lind recovery of the civil 
penalty provided by Section 241.065, for injunctive relief, or both. 

2456 
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The department may petition a district court fur· a . temporary restrllini~ order to 
. a continuing violation if the depanmant j finds that the violation creates an 

mediate mat to the health and safety of the p~tienta of a hospital. 
The district court ahall grant the injunctive ~lief warranted by t!W fact/l. 

attorney general or the appropriate ~atrict or county attorney shall ipitiate and 
'crt; the suit at the request of the commillaioner of health. (V.A.C.S. Art. 4487£, Sees, 
(b), (e).) 

~.·.24·H}5li .. : :CML PENALT.Y.(a) A hospital th.a.t does not timely adopt, implement, 
:a'.enforce a patient transfer policy in accordance with Sections 241.027 and 241.028 ill 

.. "",p1iffor a civl1 penalty of not more than $1,000 for each day of violation and for each act 
>M''''ridla~n. 

In' determining the amount of the penalty, the district court shall consi4er: 
. ..(1) the hospital's previous violations; 

.' (2) the seriousness of the violation; . 
, (8) whether the health and safety of the public was threatened by the violation; and 

"'-_--='_ the demonatrated good faith of the hospital. (V.A.C.S. Art. 44S7f, Sec. 9B(d).) 
.241.056. SUIT BY PERSON HARMED BY FAILURE TO ADOPT, IMPLE· 
,OR ENFORCE PATIENT TRANSFER POLICY. (a) A person who is harmed by 

of a hoapital to timely adopt, implement, or enforce. a patient transfer policy in 
with Sections 241.027 and 24l.O28 may petition a district court for IIPpropriate 

relief. 
... . . . Venue for a suit brought under this section is ill the county in which the .person 
k.resides or, if the person is not a resident of this state, in Travis CoUnty. 

'The person may also pursue remedies for civil damages under co)llmon law. 
AC.S. Art. 4487£, Sec.9C.) 

';~ec. 241.057. CRIMINAL PENALTY. (a)'A person commits an offense if the pers\ln 
';'i:'Il~tablishes, condUCts, manages, or pperates a hospital without II license. 

'An offense under this aection is a misdemeanor punishable by n fine of not mOre 
$100 for the first offense and not IDDre than .200 for eacit suhsequ~nt offense. 

·"(c).;Eachday of a continuing violatign constitutes a separate offense. (V,A.C.S. Art. 
4487f, See. 16.) 

.. 'r"" 

[Sectigns 241.058-241.080 reael'\Ted for expallllion] 

SUBCHAPTER D. HOSPITAL LICENSING ADVISORY COUNCIL 
.:,]<:'" 

··'",sec. ·24l.O81. COMPOSITION. The Hospital Licensing AdvillQry Council is composed 
of the following nine members appointed by the governor: 

i:i~:.tr~.i,.\itll"three memhers who are physicians and who are engaged in the activ\j practice of 
."':~.h\nedic:ine, one of whom ill a member of the staff of Ii hospital with fewer tjlan 50 bedsj 

.. :.;. (2). three members who are h(J~pital adndnilltrators actively eI\gaged ill the field of 
... ·.;,~Qspitallldmillistration for at least two years, one of whgm is an IIdlllinjstrator of a 
':';hospital with fewer than 50 beds and one other of whom is an administrator of a 

:.IlI:1~pital with fewerthlln 101 beds; and 
.. '(8) thr~e members who represent the public. (V.A.C.S. Art. 4487£, Se~. 18 (part).) 

'.. See. 241.082. . TERMS. (II) Members of the council serve for stp,ggered silf-year terme. 
. (b) A member whose term expires holds office :until a successor is !!ppoh\ted, 

iCC) An appointment to fill a vacancy idOl' the1unexpired term. (V.A.C.S. Art. 4437f, 
Sec. 13 (pm).) 
'·Sec. 241.088. COMPENSATION AND EXPENSES. A member of the qouncil, while 

'!\erVing or acting in the member's official capacity on the council's official'busineSi!, is 
entitled to receive; . : 

2457 
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suspended, and this rule is hereby suapended, and that this Actl take effect end be in force 
from and after its passage, and it is ao enacted, i 

Passed tha Senate on February 25, 1991: Yeas 30, Nays Oi and that the Senate 
concurred in House amendment on March 21, 1991: Yeas 27, Nays 0; passed the 
House, with amendment, on Maroh 19, 1991: Yeas 140, Nays'. 

Approved April 2, 1991. 
r=ffBctivB April 2, 1991.. ,.~ .. . 

(.X "b c;.~~ flo., , 
~-tli\:~ ~\p.$t~CHAPTER 14 

tp~ ~ ~vft \V~J'\rI~ S.B. No. 404 

\:\o~ . AN ACT 
ralsli"l! to QOflformlng the Health iU1d Safety Code to certain Acts of the 7151 legislature, to 
nOllSubstantivaly codifying in that code clilf'lllin related heaI1h end safety laws, to making oorrective 
chllngllS In thlll code, lind 10 making confOfming changss to other laws involving health and safety 
matters, 

Be it enacted by th.e Legislature of the State· of Tex(1,8: 
SECTION 1. (a) This Act is ellllcted as part of the state's coutinuiug statutory revision 

program under Chapter S23, Government Code. This Act is a revision of statutes, 
without i1ubstantive change, fOf purposes of Article Ill, Section 43, of the Texas 
Constitution and has the purpoaes of: 

(1) conformiug the Health aud Safety Code to laws passed by the 7'18t Legis!a.ture that 
ameuded the !awa codified by the Health aud Safety Code aX' that enacted new pravisioua 
appropriate for eodUicatiou in the Health· sud Safety Code; 

(2) codifying in the Health and Safety Code certain Ja.wa that were nat included in that 
code wheu it WaB euacted; 
. (3) mskiug necessary corrective changes in the Health and Safety Code; and 
(4) making necessary conforming amendmeuts to other !a.WiI. 
(b) Chapter 811, Government Code, applies to this Act as if this Act were a code 

governed by that chapter. . 
(e) The. repeal of a !a.w by thii! Act doeII nat remove, void, or otherwise affect in any 

mauuer a vaJidatioo under the repealed !a.w. The validation is preserved aud continues to 
have the same effect that it would have if the !a.w were not repealed. This subaectioI1 
does not diminish the aaviug pravlsious presmibed by Section 811.031, Government Code. 

(d) A transition or saving provision of a !a.w codified by this Act applies to the codified 
law ro the sallie extent as it applies ro the origiual !a.w, TIle repeal of a transition or 
saving provision by this Act doei! not affect the application of the provision ro the codified 
law. Iu this Bubl>SCtion, "trausitilln p:rovision" iucludes any temporary provision provid
ing for a special situatiou during the tl:anaitiau period between the time of the existing 
law and the establishment 'Of implementation of a new law. 

SECTION 2. Subsection (d), Seclkm 11,016. Health and Elafety Code, is amended tQ 
conform ro Section 1, Chapter 6S1(S.B. 1362), Acta of thEl nat Legisiature, RegUlar 
Session, 1989, ro read as follows: 

(d) Except as otherwise provided by law and coutiugent on the availability of depart
ment funde far this P1l11Xlse,a member of an advisory committee appOinted by the boatil 
ia entitled to receive, with Teg~rd to tTtivelerx:p61Ul68, [; , 

[(11 *liO fef eallk alh~ill»'Y 9911lmittlla _8~g attllfldod by t1t~. momblll'j ad 
[~] the per diem and travel allowance authoriwd by the Geueral Appropriations Act 

for state employees. 
SECTION S. Chapter 11, Health aud Safety Code, is ameni/ed to conform to Section 1, 

Chapter 681 (S.B. 1362), Acts of the nat l.egisiature, RegulaJ;' Session, 1989, by addini[ 
Section 11.0161 to read as follllws: 

42 
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(.J two I/.o8pital adminiJJtrators who have blllm in activ,1' hospital adminiJJtration 
in an urban area, one repreJ/entino a public hospita and one representing a 
private hOBpita~· ' 

(5) an emergency medical technicia'll; 
(8) a pe7'8Qn serving Ill! a volunteer to an f"'IYIergtmcy medical sermo6s provider; 

and 
(1') two consumer member(;. 

SECTION 86. Seetion 241.055, Health and Safetor Code, ill lU!Iended to conform to 
Section 8, Chapter 1027 (H.B. 18), Acts of the 7lat Legislature, Regular Session, 1989, to 
read as follows: 

See. 241.055. CIVIL PENALTY. (a) A hospital shall: 
(1) [tIlat 891!1l lIIltJ timely adopt. Implement., and enforce a patient transfer policy in 

accordance with Section [ilelltions] 241.027; and 
(!) implement patient transfer agrsmnents in accordance with Section 241.028 or 

comply with rules adapted under Section 241.0fJ9. 
(b) A hospital that violatea Subsection ra) is liable for a elv:il penalty of not more than 

$1,000 for eaeb day of violation and for ea.eh act of violation. 
(0) [W] In determining the amo~t of the penalty, the district court shall consider: 

(1) the hospital's previous violations; 
(2) the seriousness of the violation; 
(3) whether the ooalth and safety of the public was threatened by the violation; IIlld 
(4) the delllonatratedgood faith of the hospital. 

SECTION 87. Section 241.056, Health and Safety Code, is amended to conform to 
Section 9, Chapter 1027 (RB. 18), Acta of the nat Legislature, RegUlar Session, 1989, by 
II.IlIIOndi!ig the section heading and Su\l!lection '(a) to read as folloWll: 

. Sel'. 241.056. surr BY l"ERSON HARMED (lIY li'AU,uRE TO AllOW', IMPU: 
MENT, 0& D1FO&c.E F'A'.PlEN'l'·~ IlQYCY]. (a) A person who ill ~ 
by a violation under Stlction 2.#10055 [the ;Jia.ilwa at II hSllf'ita\ to til!lGiy adapt, 
i!npI9R1eat, lIE 8lI4'9me a patieat transi9F p!Nicy ill a9GIU"dsaU9 wiIih Samons 241,0:1", aile 
24Ul21l] may petition a district court for appropriate injlUlctive relief. 

SECTlON 88. Subsection (II), Section 242.003, Health and Safety Code, is amended to 
.rmform to Section 9

J 
Chapter 1085 (S.B. 487), Acta of the 71at Legilliature, RegUlar 

Session, 1989, to reao as follows: 
(a)' JiJwcept Ill! otherwise prrwided, this [1llQi&] chapter dOllS not apply to; 

(1) a hotel or other ainrilar place that furnishes only food, lodging, or both, to its 
guests; . 

(2) a hospital; 
(3) a,n establillhment cOlldu~'ted hy or for the adherents 'of a well-reeognized church or 

religious denomination for the purpose of providing facilities for the care or treatment 
of the sick who depend el(clusively on prayer or spiritual means for healing, without the 
use of any drug or material remedy, if the establishment complies with safety, sanite,rY, 
and quarantine laws and rules; 

(4) an estahlishment that furoillhes, in addition to food, shelter, and laundry, Qnly 
baths and massages: '. 

(5) an institution operated hy a person licensed by thll Texas Board of Chiropraetic 
Examiners; 

(6) a facility that: 
(A) primanly engages in training, habilitation, reha}Jilitation, or education of clients 

or residents; 
(B) ia operated under the jurisdiction of a state or federal agency, including the 

Tel<lIB Rehabilitation Commission, Texas Department of Mental Health and Mental 
92 

72nd 

OJ; 

51 
conI 
Sesl 

(a 
licel 
mel 
or i 
reli 
ins 
Tht 
i'l'lll 
-I'iG 

E 
COl 
Se: 

co' 
su 
co 
cit 
dl 

S, 
I! 

a; 
If 
11 
~ 

C 
~ 



~ APR-ID-2DD? rUE 03:49 PM FAX NO, p, 14 ------

Ch. 583, § 1 73rd LEGISLATURE-REGULAR SES1310N 

((.GI .~. ~iRg h_a IW eGstodlal oa,e II_Ii or a I'Ilt'tJGIl of a 119mB that is Gpal'atiJaS Q~ 
apfIf91lall eal ;GIlSOOQtioll Gil or dtSE SeptOIllSSl 1, 196'7-, mllllt gam~ ,,~tI! tho Lifil ~afow 
Cloils FCP:;isiGDS l'8latiRg j;Q IUIW OQIlStlw!ti9I1, 

[(II) 'l1his I!gotj911 doss Ilot )'D'sGI!lda all illstltatioll toGm 90~ j;Q a highar ID' addjtiQRaI 
~l'a safety stalUilll'B or p~g'lisiQIl'] . 

SECTION 2. Section 242.094. Health and Safety Oode. is amended by adding Subs~etion 
(e) to read as follows: .' . 

(e) Venue jar am. action b'l'Ought under tki8 sectian is in Travis Co!JlYlt?l. 
SEOTION 3, Thia Act takes effect September 1, 1995. 
SEOTION 4. The importance of this legislation and the' crowded eondition of the 

cs1endars in both houses create an emergency and an imperative public necesllity th~t the 
constitutional rule requiring PiUs to be read on three several days in each house he 
suspended, and this rule is hereby suspended. 

Passed the Senate on March 16, 1993, by a viva-voCB vote; the Senate concurred In 
House amendment on May 23, 1993, by e viva-voce vote: passed the HOUSEl, with 
amendment, en May 21, 1993, by a non-record vole, 

Approved June 13, 1993. 
Effective Sept. 1, 1993. 

pY CHAPTER 584 

S.B. No. 86 

AN ACT 
relating to the licensing of hospitals by the Tsxas Departmant of Haatth Inclualng the proVision and 
appropriation of fees and the assessment of civil panamas ana administrative panaHias. 

Be it 6'fI,(l.cted fry the Legislature of the State of Twas: 
SEOTION 1. Subsections (e) and (d), Selltion 241.022. Health and Safety Cod~, are 

amended to read as follows: 
(c) The deplll'tment shall require that each hospital aho\\, evidence that: 

(1) at least one physician is on the medical ataff of th~ hospital. including evidenQe thllt 
the physician is I!Ul'l'ently licensed; [-1 

(2) the governing body of the hospitlli[f 
IWl has adopted and implemented II patient transfer policy in accordance with Section 

241.007; and 
($) if the governing body IH1.8 chasen to imp/$ment prl#snt fJf'(Lnsfor agr9aments, it [Q3)] 

has implemented the [patiaRt traliafar 1 agreementa in accordance with Section 241.028 [or 
lias Qompiied with rilles adeptad lUI!l8f iialltiell il41.0211]. 
(d) The application must be accompanied by: 

(1) a copy of the hospital's CUl'l'8nt patient tr!lJlllfer policy; [aRd] 
(2) a nD'WI'Iljutndable license fee; 
(9) copie8 of the h08pitr.U·8 patient transfer t1fl'I'6emeriti, Unl688 the filing of copies hll8 

been wai'lJ/ld by. the koapitr.U liC8Mng director in IlCrordii.nce with the 'I"U/$ 1ldopt6d. ur;diJr 
this chapter; and 

(J,) a copy of the moat recent annual fire sufefly i'IIBpetltion 'I"6'pO'I't;from the fire ma'Y"shal 
in whoae jurisdietjon the koapitrd i8 located[. wllic/llll;aII: be l'Ilt'undeQ tG I;j;s tlppliGallt if tSe 
aJlpliaatiQIl i8 Eiellied], 

I 

SECTION 2. Subchapter B, Ohapter 241, Health and Safety Code, is amended by lidding 
Seetion 241.0231 to read as foUowa: 

2212 



APR-ID-2DD7 TUE 03:50 PM FAX NO, p, 15 

Ch. 584, § 10 73rd LEGISLATURE-REGULAR SESSION .,7.. 7Sr~ 

(cV TIuJ order 8haU be effective on delive'f'l/ to tluJ hOllPital or at u. later date speci,filld in the 
order. I 

SECTION 11. Section 241.055, Health Bnd Safety Code, is amended to read as follows: 
. See. 241.055. CIVIL PENALTY. (a) A hospital shall[;....ru] timely adopt, implement, and 
enforce II patient tl'anf!fer policy in accordance with Section 241.027. A hospital m"'tI(~ 
~J implement patient transfer agreements in accordance with Section 241.028 1m' sOHllli.y 
wit!> rilles all9llt~d undar iaBtioo 24U1I.l9J. 

(b) A hoapital that violates SubBection (a) is liable for a civil penalty of not more than 
$1,000 fo)' each day of violation and for each act of violation. 

(el In determining the amount of the penalty, the district coUl't shall consider: 
(l) the hoapital's previous violations; 
(2) the seriousness of the violation; 
(3l whether the health. and safety of the public was threatened by the violation; and 

,..... (4) the demonstrated good faith of the hospital. 
SECTION 12. Subsection (a), Section 241.056, Health and Safety Code, is amended to 

read as follaws: 
(a) A person who is harmed by a violation under Section f4J.O~8 or 241.056 !IlllY petition a 

district court for appropriate injunctive relief. 
Il..-.-SECTION 18. Subchapter C, Chapter 241, Health and Safety Code, is amended by addin~ 

Section 241.058 to read as follaws: 
Sec. ~~1.(J51i. MINOR VIOLATIONS. (a) This chapter daeB 'llDt requiTe the commission. 

er of luJalth or a designee of tluJ oo'l1llmiBBianer to report a twi'IIDr 'Ilia/(l,tian for prosecution or 
the institution of any ather ejiforcement 'JI'I'CIce8ding authorized under th1.8 chapter, if tllfJ 
cD'mmissiol'lBT or a deBignlle of tluJ comm1.8Bionllt' diJterminBB that prosecution or enforcemll1/J 
is nat in the best interellta of the pmons Btl'MJ(ld or to be Berued by tluJ hospitaL 

(b) For the PUrpoB6 of th1.8 section, a ''mi'll£lr violation" meam a violation of this chwpte'1', 
the ruilla adopted under this chapter, Q. 1IP8ciat license pro'lJision, an order or emergency 

. oTdeT i8ll'ued by tluJ comm1.8aiol'lBT of health or tlw commis8ioner's de8ignBB, ar anotluJr 
e'1l{orce'lnlmt procediu.re pfl'Tmitted under th1.8 chopter btl a hoapital that d088 'llDt constitute a 
threut to the health. sa/ety, and rights of the hospital's patitmf;8 or atluJr paTaonB. 

SECTlON 14. Subchapter C, Chapter 241, Health and Safety Code, ill amended by addinli .... 
Section 241.059 to read as .follPWli: . 

Sec. 1141.059. ADMINISTRATIVE PENALTY. (aJ TIw commissiOnBt of luJalth may 
UIla88S an culminilltrative pena/;ty againat a hospitaJ that violates this chapter, a ruUl adopted 
pursuant to this chopter, Q. special lioonBB provisiOn, a.n order or emergency order i88UBd b1l 
tluJ comm1.8BionllT Ilr tke CO'l1llmiBBiol'lBT's diJsigWle. 0'1' another e'fl/orcemtJnt procedure permit, 
ter.! 'lllll4er this cha.pter. 

(b) In dBtermining the amount of the pena.Uy, the commissioner of healUI skall comide,.: 
(1) the hospital's previauB violations; 
(~) tlw seriousness of the violatian; 
(8) arvy threat to the health, safety, or rights of tluJ hospital's patients; 
(4) the demcm.lltmted good faith Of the hollPital; and . 
(5) such othe,. matters UIl juatioo 'I1WiII require. 

(Q) The penalty may not B:cceed $1,(J()() tor eewh violati.cm. , Eewh day of a continuino 
violation may be conBidtmJd a sepamte violation. 

(aJ When it is deterrninsd thot a violation ho8 ocCU'l'l'6a the commissioner of heaUh shou'ii. 
issue a report thot Btaws the facts on which tluJ determination 1.8 bUlled and the com1l1,issicrn
Br'S recommendation on tlw imporition of a penatty, ino/.uding a. reClJl1'itl1'W'l1aticm on tkl' 
amount of tluJ penalty. . . ' . 

(e) Withi".l14 days a,tter the date the report is issUlJd, tluJ com/ni88i07141'l' of health Bhallgivp 
wn.tten notice of the report to the pe!'8tm, delivered try ctlrtijied maiL The notice must .' 
inclucie a brief IlUmmary of the alleged violation and a statement .of the o.mount of tl!fl 
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Legislative History of Section 241.056. Texas Health & Safetv Code* 

Issue: What is the discussion of this "Anti-Dumping Statute?" 

Summary: Prior to the Regular Sessibn in 1985, the Indigent Health 
Care Task Force worked on and reconnnended a proposed package of 
legislation, much of which was enacted, along with a related 
constitutional provision. 

The legislative history of the constitutional amendment indicates 
that the House intended for it to allow the legislature to be able to 
propose legislation to limit the responsibility of the Hospital District 
towards needy persons. The discussion in the Senate appears to indicate 
that the Senate author was not attempting to limit the scope of a 1954 
constitutional mandate to serve the needy. 

The new constitutional amendment was linked, in general, with the 
entire indigent health care package. The House discussion indicated that 
there was a need for the amendment, because it was unclear whether the 
legislature had the authority to define what was health care for the needy. 
According to the discussion, only the courts had been able to define it up 
to that point. In the Senate, there was clearly confusion as to the purpose 
or need for the new constitutional amendment. Sen. Traeger quizzed 
Sen. Farabee about its purpose, but the conclusion between them 
appeared to be that it would not harm the indigent health care package, 
and neither Senator was sure that the amendment was needed for any 
other purpose. 

The "enabling legislation" related to the constitutional amendment, 
HB 1963, had a long legislative history because of a dispute over who 
should have civil penalties assessed against them, the hospital board or 
the administrators or neither group. This subject was the bulk of the 
discussion on this bill. 

There is no attempt in this brief summary section to synthesize the 
discussion as to who is liable for harm under Section 9C, Texas Hospital 
Licensing Law (Art. 4437f, Vernon's· Texas Civil Statutes). The 
discussion of this issue is transcribed in the background below ... 

Background: The origin of Section 241.056, Tex. Health & Safety 
Code, is a 1959 bill, which was amended in 1985 and placed in the 
Texas Health & Safety Code in a nonsubstantive revision of statutes in 
1989. 

1959 
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In 1959 the first state hospital licensing law was passed, and a state 
agency was designated as a licensing agency to regulate hospitals. 
[General Laws o/Texas, 56th Legislature, Regular Session, ch. 223.] 

1975 

In 1975, the first legislation was considered to require that hospitals 
provide emergency care to all persons, without regard to their ability to 
prove that they could pay for it. This bill was discussed in some detail. 
[General Laws o/Texas, 64th Legislature, Regular Session, ch. 495.] 

1983 

In 1983, the 1975 Act was amended to provide that there should be 
nQ .. disGrimination based on other criteria, including race or national 
-origin. This legislation not only prescribed punishments, but defined 
"emergency" and made the physician responsible for determining the 
emergency status of the patient. There was a great deal of discussion of 
the scope and meaning of this bill in the legislative history. [General 
Laws o/Texas, 68th Legislature, Regular Session, ch. 388.] 

1985: HJR89 

In 1985, the "Indigent Health Care" bill, House Bill 1963 (HB 
1963), and a related constitutional amendment, HJR 89, were passed as a 
part of a package of bills on uuIigentcare, lIB 1963 was sponsored by 
Rep. Oliver and Sen. Brooks, and the constitutional amendment, HJR 
89, was sponsored by Rep. Schoolcraft and Sen. Farabee. [HJR 89, As 
Introduced.] 

House Action 

HJR 89.was intendedtoadd.a new Section 9A to Article IX of the 
. Texas Constitution. It was first heard in the House Public Health 
Committee but, unfortunately, it was heard in a "fonnal" meeting which 
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was not tape-recorded. It was reported out of committee with no 
recorded discussion on May 16, 1985. 

A committee report was prepared which included the text of the bill, 
a bill analysis and a fiscal note. [HJR 89, House Committee Report.] 

The House Research Organization, a department of the House, 
prepared a report on the resolution as it reached the House floor. [House 
Research Organization, Daily Floor Report, 5121185, pp. 16-17.] 

On the floor, Rep. Schoolcraft explained the proposed amendment. 
[House Floor Debate, 5121185, Tape 89, Side B.] 

SCHOOLCRAFT: This constitutional amendment deals 
with hospital districts and currently under the constitution 
once these districts are created, the only guidance put on 
them is that they'll provide medical and hospital care to 
the needy. There's no limitation, there's nothing and 
there's, the legislature nor the hospital districts have any 
authority to define who would be eligible for their 
services and what had to be provided. That's strictly left 
up to the courts. 

Sowhiifthis811lendment would do would be to give us 
fuesame authority that we have over, for counties and so 
forth, that i~ to limit their liabilities or to establish some 
sort of gwdelines. 

A good example of why this would be needed was a 
dispute that occurred between one hospital district on 
whether or not they had to provide care for illegal aliens. 
Nobody could rule on it so it went through the federal 
court systems. So this is anticipation of continued 
problems, to give us the ability to address that. 

There was questions [sic] asked about whether or not it 
would give the Senate authority to put a tax on here for 
the hospital districts at 50 cents per $100 of valuation and 
the answer to that is no, they wouldn't do that because we 
already have a tax in the constitution at 75 cents per $100 
valuation. [Ibid.] 
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The amendment was adopted with 1{l0 further discussion, and since 
more than two thirds of the members supported it, there was no need for 
a third reading of the bill. [Ibid.] 

Senate Action 

HJR 89 was sent to the Senate State Affairs Committee and a 
hearing was held on May 27, 1985. [Senate State Affairs Committee, 
5/27/85, Tape 2, Side A, about two thirds into side.] 

Sens. Farabee and Kothmann were the sponsors of the bilL Sen. 
Farabee first read the amendment to the committee, then discussion took 
place. 

FARABEE: This would be a proposed constitutional 
amendment that would - and I'll read it to you, it's rela
tively short. 

I'm advised that this is a part of the indigent health care 
package and although it's later coming over, that was a 
part of that package and gives the latitude to make sure 
that districts are a part of the overall obligation we all 
havetomeet ouTooliganons to indigent or_whatever, but 
ifwoUJ.drequire -passageofa lawbefore-you-could -do -
anything, but t11ere's som", question apparently now,the 
waythecOllstitution deals with It. Gives the legislature 
authoritY. It does not make any requirements. 

BLAKE: And that has to be a constitutional amend
ment? 

: There'ssomethjng,bebause we had alLth.ose 
hospitaldisfricriiOiears ago werecreated,.constitutionally 
created hospital, authority. - Th~e maybe some reason 
whyt!llshas t9 be. 

FARABEE: I bet that is it. I'm not --. 
, 

BLAKE: I didn't know we had to create them with the 
constitution. 
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: Well, I, we had to repc:raI one a few years ago, 
an old one had been on there for rlinety something years. 

: I think we finally amended the constitution to 
say we could create it by statute. 

BLAKE: Oh, that's right. To keep us from having a 
constitutional--. [Inaudible.] [Ibid.] 

There was no further discussion of the resolution before it was 
adopted. [Ibid.] 

On the Senate floor on May 27, 1985, Sen. Farabee took questions 
about the need for the constitutional amendment. [Senate Floor Debate, 
5/27/85, Tape 2, Side A, about one third into side.] 

FARABEE: Presently, Article IX of the Texas 
constitution mandates that hospital districts assume full 
responsibility for providing medical hospital care for its 
needy inhabitants. That is such a specific provision that 
it raises questions as to whether a legislative act could 
establish the specific eligibility and service 
responsibilities for the hospital districts and this makes it 
clear that the legislature would have thataufuoiity to 
estitbiish the standards for that hnspital district responsi
bility. 

TRAEGER: Sen. Farabee, in the bill it says that the 
Constitutional requirement to assume full responsibility 
for needy inhabitants pre-empts legislative authority to 
establish specific eligibility and seiviceresponsibilities 
for hospital districts.J>Tow, how does this --, this can't 
pre-empt that constitutional authority. What does the bill 
do actually that currently can't be done or is not being 
done? 

FARABEE: Well, I think the joint resolution makes it 
clear that it would be, the h~gislature by law may 
determine the health care servicds. that a hospital. district 
is required to provide, because I think that the present, as 
I understand this, the present constitutional provision is 
so global that it's unclear whether we could pass an act to 
trv to establish that. 
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I think some people argue that t:hl.s is not needed. Others 
I 

do. Rep. Schoolcraft felt that it was important as did 
Rep. Oliveira, who is also a_c.Qcspons.or on the House 
side. So-tlJissimplystates-in-9AthattheJegislature by . 
law may determin.e tile. health care serVices of ahQspltal 
that!!: district is required to proyide, and that is my 
understandingoftbe need for it. 

TRAEGER: Senator, can't we do that now? 

FARABEE: I think there's some feeling that we can, but 
it was my understanding that as a part of your indigent 
health care negotiations that was a willinguess to 
consider this on the last day of the legislature if other 
things seemed to come to pass and --. 

TRAEGER: And no way in your mind would this 
impact on that legislation? 

FARABEE: No, I see no reason why it should. It 
clarifies within the constitution, and also the same people 
that reviewed and worked with that package also 
reviewed this and indicated that it was all right if it came 
up in the latter days of the session. 

TRAEGER: You know the old hospital provision in the 
State constitution is terribly outmoded, you know, we 
used to have to pass a constitutional amendment every 
time we wanted to close a hospital or close a hospital 
district, or a hospital that was within or run by a hospital 
district. And then a few years ago we passed a broad 
sweeping one which enables us to do that legislatively, 
and I was trying to determine with, since we are able to 
do --, I just, -- really, the purpose for this bill. There's 
some purpose that somebody had that's not apparent. 

FARABEE: Well, the testimony at the committee level 
indicated there were some older hospital districts that still 
had a problem possibly. 

TRAEGER: I'm sorry, I couldn't under --. 
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FARABEE: That still had a problem that necessitated 
this. 

TRAEGER: Could you give me an example? 

FARABEE: They didn't give an example at the hearing, 
to tell you the truth. And I thought it was something to 
do with San Antonio, in the sense that Sen. Kothmann --. 

TRAEGER: Sen. Kothmann just told me that a local 
hospital district in San Antonio wants and needs it and I 
just wondered why, I guess, that's, uh, maybe it's not 
polite to ask why about bills today, but --. 

FARABEE: That's always a valid question. 

TRAEGER: Well, let's look at it from the other side. 
[Tape I, Side A ends; Tape I, Side B begins.] 

FARABEE: I can't see that it would hurt anything, and I 
know that the people who have reviewed it have the 
same concems that you have and I think that there's some 
question that you raised of whether it's needed, but then 
again, the Article 9 does, is fairly global in their 
responsibility and it doesn't apparently give, in the 
opinion of some people, the latitude to make a 
determination of what the eligibility requirements are. 
And that's the analysis. 

TRAEGER: But this spells out specifically in the 
statute? 

FARABEE: That's right, and that's set out in the bill 
analysis. 

TRAEGER: Okay, I can't see where it's gonna do any 
harm so I have no objection to the bilL I just wanted a 
clarification. [Ibid.] 

The resolution was then reported out with no further discussion. 
[Ibid. See HJR 89, Senate Committee Report.] 
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On May 27, 1985, the full Senate considered HJR 89. Sen. Farabee 
I 

explained the resolution. [Senate Floor iDebate, 5/27/85; this tape was 
not reviewed.] 

The Senate passed HJR 89 by the necessary two thirds vote. [Ibid. 
See Senate Journal, 5/27/85, p. 2335.] 

For HJR 89 as enacted, see the resolution. [General Laws a/Texas, 
69th Legislature, Regular Session, HJR 89, p. 3371.] 

1985: DB 1963 

House Bill 1963 .. (HB-1963) is one of four bills in a package of 
ll1digeri.tHe!llth ¢ar~ leiislationconsidered in -1985. As introduced, HB 
1963 did not contained an amendment adding Art. 4437f, Secs. 9A and 
9C, Tex. Rev. Civ. Stats. [HB 1963, As Introduced.] 

House Action 

HB 1963 was first considered in a lengthy public hearing of the 
House Public Health Committee on April 9, 1985. Rep. Oliver, the bill 
sponsor, explained the package of indigent health care bills. [House 
Public Health Committee, 4/9/85, Tape 1, Side A, near beginning of 
side.] 

OLIVER: House Bill.1963 rel*estohospital transfers 
and. provides· a means by which the Department of health 
can establish rules.andJegulations for inter-hospital 
transfers Of emergency patients. [Ibid.] 

Rep. Oliver then explained HB 1023, 1844, 1843, and HB 
602 and HB 671 very briefly. 

OLNER: This is probably one of the most significant 
public health committee meetings you11 have this 
session. The legislation that we will cover today will 
change the way that the state of Texas takes care of its 
poor with regard to health car~ and will make a big 
differen.ceirithe. future as to the liability of the State and -
the C<JU11tiesWithregard tothatcirre .. lt\vill be our task in 
the cominl! dayS to address the imperative need for 
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prudent changes in public polidy toward a health care 
industry that is struggling to survive in the face of radical 
new strains imposed by the trar-sformation toward the 
for-profit system of hospital enterprise. 

We cannot, nor do we desire to stand in the way of that 
change because in the long run it stands to do us a lot of 
good. But we must invoke our right and fulfill our duties 
as responsible policymakers to insure that change does 
not occur at the cost of depriving the poorest members of 
our society of any meaningful access to health care. 

Those of us on the Indigent Health Care Task Force have 
responded to the cry of the counties, the poor and our 
legislative leadership with a complex, comprehensive 
proposal to protect the future of the hospital industry 
from runaway development, and to insure that the 
indigent population of Texas does not suffer needlessly 
from the curable disease of poverty. 

What you will see today is sometimes almost too 
complex to simplifY. We have brought with us an army 
of resource witnesses to insure that you have immediate 
access to the data and explanations that you will need in 
order to make your decision. At times what you'll see is 
graphic and horrifYing. It may strain your faith in this 
society that we have today to see some of the pain and 
suffering that people have to go through. 

A couple of weeks ago I sent you a package and asked 
you to weigh our presentation before forming any 
opinion as to the benefits or the non-benefits of this 
legislation. Today we're here to present you with the 
facts and I hope you'll take time and listen carefully to the 
facts that will be presented by the authors and by the 
witnesses. [Ibid.] 

The frrst witness was Helen Farabee, the Chair of the Indigent 
Health Task Force. 

FARABEE: The issue of health care for indigents has 
been with us for some time. Basically, the indigents are 
the uninsured and. most importantlv. it's the very 
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uninsured poorest of the poor. I After the last regular 
session of the legislature, the Lieutenant Governor, 
Governor, and Speaker met together and determined that 
the complexity of the issues facing the state relative to 
indigent health care needed to be addressed in a 
comprehensive way by the Task Force. 

The issue at that time, to be very candid with you, was 
less an issue of what's humane and decent as it was an 
issue of who is responsible for the indigent, what services 
are they responsible for, how shall we administer care to 
indigents and how shall we finance care to indigents. At 
the time that the Task Force was created, I think it's fair 
to say that we were spending more money on lawsuits 
between towns and their hospital districts, between 
individuals and their home towns, and arguments 
between the state, the county and the federal government 
on who's to be responsible for paying the cost of health 
care for the poorest of the poor. 

I'm pleased to say that the package that you will look at 
today begins to address answers to those questions, along 
with other issues that we found to])e_a Very integral part 

. oLt4~problem ... Th¢Task~For.cehas··.i1<inem])eriL····We 
heldT IpiIblic hearingsacrosstHestate.c~We did over 24 
site visits. We <lid, acomprel1~!liye.surveyof county 
information and a comprehensive survey of hospitals 
across the state of Texas. 

We met and deliberated many, many hours and we 
found, in addition to some solutions that we will propose 
to the issue of county responsibility, state responsibility, 
federal responsibility, that the health issues or the 
services needed in the state in order of priority were 
maternal and child health, primary care, preventative 
services, catastrophic and finally emergency and mental 
health. 

The program that you will hear about that encompasses 
four bills that you'll hear today will deal with a number of 
those issues. First of all, 1843 by Oliver and Lee will, ... 
will address the issue of the county's relationship to 
indigent health care. It's a very conservative solution that 
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has the potential to have the legislature address that issue 
and keep the issue out of the coUrt in terms of who shall 
determine who is responsible for the indigent and what 
determines an indigent. [Ibid.] 

Rep. Oliver mentioned the subject matter ofHB 1023 and HB 1844. 

HB 1023 byMadla addresses the issue of maternal and 
child health. " [Ibid. ] 

HB 1844. . . is an integral part of the package in that it 
begins to put into place a preventive and primary care 
that has the potential to take away some of the 
inappropriate uses of the emergency room of our hospital 
and to introduce some up-front early intervention care ... 
[Ibid.] 

The description of these bills was very brief. Rep. Oliver also 
described HB 1963 briefly. 

And finally, HB 1963 ... has the potential to make more 
humane the movement of patients from one emergency 
room to another if that's appropriate and to organize the 
transfer procedure between hospitals. [Ibid.] 

Ms. Farabee generally discussed the package, giving some data on 
the cost of indigent care. [Ibid.] 

The next witnesses spoke on HB 1023 and the package as a whole. 
[Ibid. Tape 2, Side A ended. The committee recessed just after the 
beginning of Side B.] 

When the committee reconvened, the next witness was Richard 
Durbin, representing the Texas Hospital Association, who spoke about 
the revenues needed to support a hos~ital district such as the one in 
Harris County. He then tnmed to the subject ofHB 1963. 

DURBIN: The hospital tran~fer biU, we've had a 
I 

problem as many hospitals have had in the past, of what's 
referred to as dumping. We nave nowidentinoowhat 
dumping is. About a year ago we put out a policy 
adopted by the Medical Society of Harris County and the 
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other hospitals and I'm proud to say that problem has 
voluntarily been relieved. [Ibid.]! 

He mentioned that he supported House Bill 602 rather than HB 
1843. He then changed the subject back to the transfer bill. 

DURBIN: The hospital transfer bill can be done, I think, 
on a voluntary basis. We've done it in Harris County and 
we find a great deal of support and less animosity from 
other hospitals. I'm hearing pleading for legislation or 
lack of legislation that encourages better health, protects 
the system so people have the freedom of choice to use 
private non-profit and public hospitals according to their 
need, ability to pay and some freedom on their own part 
to select. [Ibid.] 

He was asked a question on out-of-county hospitals' payment to 
county hospitals, and then he discussed Medicare. [Ibid., Tape 2, Side 
B, about a tenth into side.] 

The next witness was James Belk of Hale County, speaking against 
HB 602, HB 671 and for HB 1843; his testimony was inaudible. [Ibid.] 

The next witness was Dean Davis of the Texas Hospital 
Association, discussing financing mechanism problems. He said that his 
group had spent a substantial amount of time on the package of bills. 
[Ibid., Tape 2, Side B, about a fifth into the side.] 

DEAN: Mr. Chairman, if! ma1, let me indicate that we 
have had a considerable amount of effort put into this 
particular issue. I think the committee ought to know 
that, uh, that Rep. AI Edwards, in my certain knowledge, 
three years ago - three sessions ago - six years ago, tried 
to help the hospitals of this stat¢ address the issue at that 
time, somewhat confined to the ability of the state to try 
to equalize the burden that our larger hospitals were 
facing in the care of indigent care from counties around 
those major hospitals and those major counties. His bill 
last session passed the House and was not able to pass 
the Senate, and was restricted to an effort to try to 
equalizes the unfortunate, unequal burden that many of 
our larger hospitals have faced. 
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In the interim, as certainly ymi have heard today, the 
Task Force has identified not orily the problem that Mr. 
Edwards attempted to zero in on, but has, has further 
done the excellent job and performed the valuable task of 
identifYing many of those areas that have contributed 
mightily to the one billion dollars that Texas hospitals do 
annually in uncompensated care. 

So we have kind of a special place for Rep. Edwards in 
our thinking, a very special place for this Task Force in 
addressing the greater issue of identifYing the more 
intricate problems of causation that we have faced and, 
consequently, the Texas Hospital Association has 
appeared and its witnesses will appear in full support of 
the philosophy that is represented by the four bills that 
Mr. Oliver has in his package. 

We are, as you might suspect, my particular task is 
someone technical in nature and that is to go over those 
bills that we are familiar with that have committee 
substitutes that are in somewhat of the form that will - if 
the subcommittee will, will view, and we do have 
suggestions on all four. I won't take up the committee's 
time this afternoon to, to discuss those. I think the 
appropriate way to do that is with your subcommittee. 

I will say that, technically, because you have laid out the 
original of the transfer bill and we have not seen the 
committee substitute on that bill, I need to let the 
committee know that we have a major concern about that 
bill because of its wide-ranging scope. Uh, but not in 
philosophy. And let me ,tell you those parts, 
philosophically, that we have ,no problem with, as I 
understand from Rep. Oliver's staff., there is a substitute 
being worked on at this particuliu- point. And let me tell 
you those areas that, that we affirmatively would be 
privileged to support. 

The transfer problem is, is one that needs to be 
addressed, and the philosophy of those that I represent is 
basically that the safety of the patient, the expediting of 
the transfer, the, the proper documentation of the transfer 
are those things that we would have no problern with. As 
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long as the Department of H~alth that is given the 
authority under Rep. Oliver's 11i11 has the rulemaking 
authority to adopt rules and regqtations that are oriented 
to the safety of the patient and the completion of the 
transfer under proper circumstances, you will not find us 
adverse to that provision. Likewise, we have no problem 
with the concept that hospital boards should implement 
and take the opportunity to, to formulize the transfer 
policy of each individual hospital. We have no problem 
with that. 

The basic problems we've had were withwhat we think 
are somewhatinappropriate sangionsin light of the way 
the bill was drafted originally. But conceptually, we have 
no problem with an effort to try to work with the 
subcommittee to develop a transfer policy for the state of 
Texas as between its physicians on various hospital staffs 
and between the various hospitals to ensure that that 
patient transfer is done safely and appropriately. 

Mr. Chairman, I, I would close by making one additional 
comment. And, and in keeping with the chairman's 
admonishment early in the day, we are not prepared, 
though we ask for the opportunity, to discuss either with 
this committee or with this subcommittee, the issue of 
the financing of these tremendously important pieces of 
legislation. We are concemed about the financing 
because of what has, at this point, been a little more than, 
that speculation, that, uh, those that I represent would be 
asked to do something in addition to the somewhat one 
billion dollars armually that they're currently doing. We 
have tremendous problems with that. We do not intend, 
nor are we prepared, and we will abide by the chairman's 
admonishment not to go into the;issue of the financing of 
these particular bills, but by the same token, it would be 
unfair and inappropriate if we did not indicate to the 
committee that this is an issue that in our judgment needs 
to be publicly heard. We would encourage the 
subcommittee or this committeti sitting as committee of 
the whole, or whatever mechanism you wanted to utilize, 
to at another time pursue the financing of this, this 
tremendously important bills. We would like the 
privilege of trying to demonstrate to you that hospitals of 
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Texas are doing sufficiently, an~ they do not and do not 
choose to stand moot to be as~ed to do something in 
addition. We will be delighted to try to make that 
position clear and articulate to yciur subcommittee or this 
committee at a later time, but I think it would be 
inappropriate if we did not indicate to the chair and to the 
committee that that is the major concern that we have 
with this package. 

Indeed, the governor and the speaker and the lieutenant 
governor were kind enough to present - to, to nominate 
people from our organization to serve on this Task Force, 
and they have worked as diligently as your colleagues 
have worked and are as proud of the product. The 
financing mechanism is an issue that needs to be debated 
and we ask only for the opportunity to present what we 
think is our, our position at a time that would be 
appropriate to the chair and to its subcommittee. [Ibid.] 

The next witness was Leonard Riggs, a Dallas ernergency physician, 
representing the Texas Medical Association. He spoke in favor of HB 
1963. [Ibid., Tape 2, Side B.] 

RIGGS: We're very pleased with the direction that this 
bill is taking and, as has been indicated by others present 
here, there are some continuing changes that are applying 
today. We appreciate Rep. Oliver and the hard work that 
THA and TMA have all put into developing this bill. 

These comments that I have with us and I think our staff 
will pass out to you later really indicate our comments to 
the Task Force on Indigent Health Care that go right 
down the line with committee recommendations that 
have been put into this bill. 

Now, this is gonna be, we're talking about a very 
important social issue, I think, and I think the transfer bill 
is just one small portion of it, one symptom of the overall 
issue, whether we're talking about small versus large 
hospitals, rural versus big cities, it is not one of those 
deals where somebody else is into the canoe that's 
sinking. I think the overall issue is that we're all in this 
same boat. 
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The elements of the bill that we, think are important are 
already included there with prior notifications, the 
medical, proper medical stabilization of the patient, 
before they are sent on, the appropriate personnel and 
equipment being dedicated toward these tasks, sending 
the records and x-rays and all that business with them 
and then at the same time, making certain that hospitals 
have in advance true policies and procedures and so forth 
that address themselves to these issues. So we're very 
happy with the way all this is going, and stand here in 
support of it. [Ibid.] 

There was a committee recess as the House went back into session, 
after which the hearing resumed. [Ibid., Tape 2, Side B, ending about 
two fifths into the side. The hearing began at about three fifths into the 
side.] 

Dallas Mayor Pro Tem Annette Strauss testified next. She said that 
the city council had endorsed HB 1023 and HB 1843. She explained 
some initiatives that were taking place in Dallas. She discussed the 
infant mortality rate in Dallas and Texas and clinics for children and 
pregnant adolescents. [Ibid.] 

A film was shown to the committee, the subject of which was not 
audihly explained to the committee or audience. At the end of the film, 
Dr. Ron Anderson, President of Parkland Memorial Hospital, testified 
for the Texas Association of Public Hospitals. He explained the 
segment of the film which showed a county eligible charity patient who 
was transferred to Parkland with the proper transfer provisions. He said 
that the 60 Minutes segment showed that a white 58 year old 
unemployed many would be a ward of the state with a major injury. He 
said that the other patient was in the same position in tenus of financial 
need. He listed several public hospitals which were in Texas and said 
that Medicaid payments in Texas were the 48th in the nation. [Ibid., 
ending nearly at the end of Tape 2, Side B.] 

Dr. Anderson described the bad dept the hospital had from patients 
from surrounding counties. He said ills hospital took many transfers 
from surrounding hospitals for which there was no legal mandate to have 
to take them. He said that there was a tripling in transfers since 
increased unemployment, the recession, the cut in federal funds for 
family planning, and other changes which they do not have the ability to 
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manage. He discussed the activity level of Parkland at 102 percent, with 
length of stay decreased by two days in the previous two years, and said 
that Parkland was at an impass for taking care of the poor. He discussed 
the one billion dollars of free indigent! care. [Ibid. Tape 2, Side B 
ended, Tape 3, Side A began.] I 

Dr. Anderson gave statistics about the bad debt in public hospitals 
and specifically his hospital. He said !that it was not true that if all 
hospital debt for the indigent were taken into consideration, all hospitals 
were about equal in their burden. He gave further statistics about what 
was different in public hospitals compared to other hospitals. 

He said that there needed to be attention to preventive care. He 
said that the balance was reached by the Task Force in attempting to 
share the burden, emphasizing preventive care and access and quality of 
care. He said they "do not allow implicit rationing and they protect the 
patients and the patients' rights." 

ANDERSON: I would like to briefly, since we started 
off with the transfer issue, emphasize that transfer in and 
of itself is not bad, but if you look at our transfer policy, 
which I've handed you, you'll see that what Rep. Oliver 
has recommended is very much what we are or should be 
doing in the hospital industry, if you will. Adequate 
appraisal and advice or initial treatment shall be rendered 
to any ill or injured patients who present themselves at 
the hospital. This is according to the Joint Corrimission 
on Accreditation of Hospital Standards. Also, the 
transferring hospital must institute essential lifesaving 
measures and provide emergency procedures that will 
mmlIlDze the aggravation or condition under 
transportation, during transportation. Further, Joint 
Commission requires that reasonable records of 
immediate medical problems !)lust be accompany the 
patient. 

And then if you will, for a moment, let me read from the 
Patient Bill of Rights. No patit;nt may be transferred to 
another facility unless he has received complete 
explanation of the desirability and the need for the 
transfer, the other facility has accepted the patient for 
transfer, and the patient has agreed to transfer. If the 
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patient does not agree to transfer, the patient has a right 
to a consultant's opinion on the desirability of transfer. 

Finally, from the Joint Commi~sion on Accreditation of 
Hospital Standards for Emeigency Services, unless 
extenuating circumstances are documented in the 
patient's record, no patient shall be arbitrarily transferred 
to another hospital if the hospital where he has initially 
been seen has the means for providing adequate care. 

We're not asking for anything that is out of line. I think 
that these bills will improve patient care, but I do think 
that we have to find a way over time to approach all of 
the recommendations of the Task Force. We are not 
dealing with the issue of regionalization, tertiary care. 
We are protecting counties from a bankruptcy situation at 
the present time. We're not doing the same safeguard for 
the hospital districts. All that being as it is, and we're not 
satisfied that everything has been done, I can tell you this 
is a first step, a very important first step and we are so 
much farther than we were two years ago when I was in 
Lieutenant Governor Hobby's Office and talking with, 
with the Speaker later and others about setting up this 
Task Force, that it will be a real mistake to go back and 
to give up any of these pieces of the pie, if you will, 
because it's a first step, it's a foundation. We need to 
build on these in future years as we can afford to, but I 
really feel that if we don't fund these pieces of 
legislation, the cost will be real for not funding those. 
There is a real cost for not making the decisions here, and 
that is a decision, particularly in the case of peri-natal 
health care. It's the number one priority for the Texas 
Health and Human Services Coordinating Council, the 
Texas Department of Health, the, uh, the Public Hospital 
Association, even if it doesn't necessarily relate to us as 
much, and it comes back down to the fundamental issue, 
if we can't afford everything and somebody has to come 
out of life boat, it should not be the women and children 
of Texas, the next generation.' So if we're going to 
invest, we should at least invest at that level and those 
preventive aspects, even if it leaves us short in the public 
hospitals of Texas. [Ibid.] 
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Rep. Oliver asked questions. 

OLNER: Dr. Anderson, earlier today, Dick Durbin 
mentioned that hospital transfer policies could be 
handled on a voluntary basis, or should be. Have you 
attempted a voluntary system for controlling transfers to 
your hospital? 

ANDERSON: The voluntary system was not a system, it 
was chaos. We have a 77 to 78 percent compliance now 
with the Parkland policy, which is voluntary. We 
basically have a peer review program with the Dallas 
County Medical Society. We have a town and gown 
operation at Parkland, where many of the doctors who 
come out there are from the private sector. They review 
cases that are sent to them when we think there are 
problems and we handle it through peer review. It is 
voluntary and we get 78 percent compliance with the 
physicians. Many physicians have the kind of the 
pressure as the first doctor said he had pressure, but it's 
not just a doctor problem, but it's not just the doctor 
problem. It's a doctor and <\ hospital· adinini.stration 
problem. So I think that we can, thfough hospital by
laws, I think we can handle it there. We don't need a 
new bureaucracy. I don't want to see the health 
department ride the ambulance system. I don't think 
that's necessary. I think that once it's in the by-laws of 
hospitals as part of their condition of licensure, that 
would be adequate and wouldn't require a great deal of 
bureaucracy and oversight. I think most people want to 
comply with this if they can. 

OLNER: So you think that if the, this legislation would 
further reduce that other 22 percent of noncompliance. 

ANDERSON: Yes, sit; I d{). Iithink that, uh, the patient 
I .. 

would have some recourse and I think we would 
probably, . uh, would see muph of the inappropriate· 
transfer of patients without proper notification cease 
because of liability issues that would result in not· 

__ - I __ --- ---

participating in it. I, I think it's a very important step in 
Pr{)tecting the patients' well-being. I'm sorry to say that 
there are very few people who do this, but those very few 
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do it repeatedly and the majority of physicians in our 
community and the majority of the hospitals in our 

I 

community work with me on tJiis issue now, and that's 
something that did not come in I the 60 Minute segment. 
So over the last year, we've Had terrific participation, 
working with us on a voluntary basis. I think this 
legislation would make other places do what we have 
done and get involved in the peer review process when it 
did fail. [Ibid.] 

Joel Allison, representing the Texas Association of Public 
Hospitals, testified in favor of the package. He thanked all the 
members who had worked on the four bills. 

ALLISON: Our hospital district is mandated to provide 
care to the residents of Amarillo, yet we are serving as a 
tertiary care center for the neo-natal intensive care for the 
twenty six counties and through the emergency room. So 
we are meeting, again, beyond that mandated obligation. 

On $55 million revenues, we experience in the Panhandle 
a $9 million bad debt, a third of that coming from out of 
county transfers, so we are vitally interested in this 
legislation. We also want to publicly express 
appreciation for the work of the Governor's Task Force 
on Indigent Care that's chaired so capably by Ms. Helen 
Farabee. We feel that this legislation is essential. It is 
time that we had this type of legislation in order that we 
can continue to provide the level of services that are 
needed by the residents of Texas, not worrying about the 
cost of the care to the individual; but rather that they have 
access to an adequate level of care. [Ibid.] 

Tom Bacus, a Wichita County judge representing the Texas 
Association of Counties, was for the package of bills. He said that a 
1983 package of bills was potentially devastating to Texas counties. He 
said that they did not realistically assess the need for financing health 
care, nor did they deal with delivery of! services or burden of taxes. He 
thought it was piecemeal and was inadequate to deal with the needs of 
the indigent. He described the shortages of funds for public health in 
his district. 
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Mr. Bacus said that so much time !!I1d so many people in different 
professions had donated their energies to the work of the Task Force. 
He said that he was opposed to some o~the bills: HB 602 and HB 671. 
He said that HB 796 was proposed two' years ago and the implications 
for Texas counties was $500,000 to $1 billion for the counties. He said 
the consequence of passing that bill would have been obvious. [lbid.] 

BACUS: The bills that you have before you today are 
much more realistic assessments of the overall capability 
with the counties, of hospitals, of everyone involved. 
They represent a partoership effort. And believe me, 
there's not anybody that's participated in this Task Force 
that is totally happy with any and all aspects of it, but the 
fact is, I think everyone realizes that the strength of this is 
the amount of compromise that we've been able to reach 
and amount of agreement that we've been able to come 
to. Just as Dr. Anderson indicated to you, you have to 
start somewhere. Not everybody's gonna be totally 
happy with every aspect of it, but at least it's a good 
starting point and it's something that we can stand and 
hold fast to and know that we can have a delivery system 
that will work. [lbid.] 

He praised the staff work that was done for the Task Force 
and said that the preparation allowed the counties to go along 
with the compromises. He said that the fiscal stability of Texas 
counties was a real concern and most of them did not have a 
county hospital district. When counties with districts had to raise 
money, they were responsible for the money raised, while other 
counties did not have to share this financial responsibility. This 
was the problem with the past laws. 

BACUS: That's the reason that a part of our, our concept 
of what needed to be done and what's been adopted by 
the Task Force is a fact that 8 - the 8 percent roll back 
doesn't apply to funds that are used to finance indigent 
medical care. Now there's a real practical reason for that. 
I think you know what it is, but Iwe all assume that we're 
looking for a very stable financing base with which to 
fund care for the poor of our state. It makes no sense to, 
to use a financing resource that is immediately going to 
be attacked and eroded and taken away. Now, if we're 
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talking about contributing new dollars to a program, and 
new dollars that may corne out of taxes that are already in 
existence, that the public in general feels may be a little 
bit high, then you've got to firld some way to insulate 
that. Otherwise you have no funding resource. And 
that's the reason we felt that in order to be stable, have a 
stable funding source, that this exemption had to be 
there. 

Now, remember that the majority of the counties are 
sharing this 8 percent with the other constitutional tasks 
that they already have. The state itself, out of its budget, 
finances less than, I believe it's three tenths of a percent 
of the judiciary out of its budget, the total of the budget. 
The majority of the judiciary funding is done at the local 
level through the counties. We support the local court 
systems and all the support functions, the prosecutors and 
so forth. Those offices are sharing out of the same 
money funds. And we can't take - and rob from Peter to 
pay Paul, so eventually you're going to have to shut 
down one office to operate the other. I don't think any of 
us want that to happen. 

I feel like that the Task Force recommendations have 
taken a very good look at counties. I think that the 
counties themselves have been very honest and forthright 
in their analysis of their abilities. [Ibid.] 

He commented that the counties established their own task force 
and made their recommendations to the state task force, at which many 
of the recommendations were adopted. He listed the opportunities the 
legislature had to provide for health care at the local and state levels. 
[Ibid.] 

, 

An amendment was laid out related to HB 1843. Rep. Oliver 
explained the amendment, which provided a financing mechanism of 
one percent of all hospitals' net receipts. He also defined gross and net 
receipts as used in this amendment. This tax was discussed in some 
detail. [Ibid. Tape 3, Side A, about onb third into side; this discussion 
did not end until Tape 3, Side A, about halfway into the side.] 

! 

J arnie H. Clements, representing Scott and White Medical Center, 
testified for HB 1843. He said he was on the Task Force and was still in 
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favor of the bill and the amendment by Rep. Oliver. He was in favor of 
a large tax on cigarettes, but would support a county hospital tax. [Ibid.] 

Barry M. Massey, also of Scott and White, testified as the Chief 
Financial Officer. The tape of his testimony was cut off soon after he 
began. [Ibid., ending at Tape 3, Side A, about four fifths into side. Tape 
3, end of Side A and all of Side B was blank. The testimony continued 
on Tape 4, Side A, beginning of side.] 

Kay Vacha, Texas AARP Legislative Committee, testified for HB 
1843. [Ibid. This testimony was not reviewed since it was only on HB 
1843.] 

Ernesto (Buddy) Flores, President and CEO of Mercy Hospital of 
Laredo, testified for the Task Force package, including HB 1843, HB 
1023, 1844 and 1963. He also supported Rep. Oliver's one percent levy 
of a tax on net hospital revenues. He went through his previous year's 
revenues, including a write off of about 9 percent for charity care, 9 
percent for bad debts, and 18 percent to contractual allowances, 
discounts and Medicare and Medicaid. He said there was no public 
hospital, and his hospital served Jim Hogg and Zapata. He said that the 
funds which were allocated by the city and by the county did not always 
get paid, and this was a stark reason why the County Responsibility Bill 
was needed. He briefly discussed a few points in the other bills. [Ibid.] 

Richard Bettis, a Vice President with the Texas Hospital 
Association, testified that the association supported the four bills, but 
wanted to respond to the tax proposal by Rep. Oliver. He discussed 
some of the testimony which he said appeared to be based no 
conclusions drawn from Hospital Association data. He discussed what 
he considered to be discrepancies in the conclusions made from the point 
of his association. He and Rep. Oliver discussed the use of funding from 
several sources in relation to who is paying it. There was a lengthy 
discussion of data indicating which sources pay for indigent care through 
charity sources and bad debt. They· discussed the criteria used to 
determine indigency. [Ibid.] 

A woman asked if she could ask a question and the chair responded, 
"What the hell, go ahead!" She asked aBout the pool offunds from the I 
percent tax. She asked how this would alleviate the cost to the 
individual patient. The witness said he Supported a tax bill or a product 
such as cigarettes to be taxed. The chair offered the possibility of a tax 
on insurance premiums. Someone else asked for more information on 
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the "pooling" option. The Hospital Association representative said his 
group was in favor of expanding the existing Medicaid program, which 
allowed for the federal matching funds, or increasing the county 
participation level. [Ibid., Tape 4, Side A ended; Tape 4, Side B began.] 

A list of witnesses who were present, but who were not recognized, 
apparently because time ran out, is in the committee minutes. 

The bills were sent to a subcommittee by the chair and Reps. Oliver, 
Wright, Harris, Lee and Short were appointed to the subcommittee. 
[Ibid., ending at Tape 4, Side B, about one third into side.] 

On April 30, 1985, the Subcommittee on Indigent Health Care was 
called to order. Unfortnnately, the tape recorder does not appear to have 
worked for Tape I, Side A; Tape I, Side B began with testimony on a 
bill which was laid out after HB 1963 and three other House bills were 
considered in committee. Apparently, these first four bills were heard 
and discussed on the tape side which is blank.] 

According to the minutes of the subcommittee hearing, HB 1963 
was reported out of committee. [Ibid.] 

On May 7, 1985, HB 1963 was considered by the full House Public 
Health Committee in a formal meeting. [House Committee on Public 
Health; there was no tape for this meeting.] 

Several bills in the Task Force package were laid out and 
considered by the full committee. A Committee Substitute for HB 1963 
by Rep. Cooper was laid out. Rep. Wright moved adoption of 
Amendment Number 1 to the Cooper substitute bill, which failed of 
adoption. [Ibid.] 

Rep. Wright moved adoption of Amendment Number 1 to the 
Subcommittee Report. With no objectiOn, the amendment was adopted 
and the Subcommittee Report, as amended, was reported out of 
committee. [Ibid.] 

The committee prepared a report ?n HB 1963. [See HB 1963, 
House Committee Report.] 

The House Research Organization prepared a report on HB 1963 as 
it reached the House floor. [House Research Organization, Daily Floor 
Report, 5/16/85, pp. 12-16.] 
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On May 16, 1985, HB 1963 was laid out on second reading before 
the House. Rep. Oliver explained the bill in one sentence. [House Floor 
Debate, 5/16/85, Tape 89, Side B, about a third into side.] 

OLIVER:11iis bill would prohibit medically inappro-
priate traIiSfers from hospitals. [Ibid.]· . 

There were several amendments proposed on the bill. The first was 
by Rep. McKinney and Rep. Oliver explained it. 

OLIVER: This amendment by Dr. McKinney would 
enSure that the tr<lIlsfers were cortducted under medically 
prudent -- in a: medically prudent mariner related to the 
standard .. in that pafticularlocality.·· Cmove· a.doption. 
[Ibid.] 

The amendment was adopted. [Ibid.] 

The next amendment was by Rep. Harris. 

HARRIS: Although we are in sympathy with the intent 
of this bill, you might say this amendment is a minority 
report of some members of the Public Health Committee 
of this House. Our concerns are several-fold, but the two 
I might spotlight for you are the portion on page 2 having 
to do with the receiving hospital. It is our intent that the 
receiving hospital should, besides being notified, should 
confirm that the patient does meet the hospital's 
admissions criteria that relates to appropriate bed, 
physician and other services necessary to treat the patient. 
It's one thing to demand that a patient be transferred 

properly. It's another thing not to demand that that 
hospital be prepared to receive, that that hospital receive 
that patient. 

I might direct you to another portion and that is to the 
back portion of the bill, page 4, -- no, take that back, 
yeah, page 5, I believe of the bill you have in regard to 
civil penalties of governing boards. In the, in this 
amended bill as we have, and also in the bill that you 
have, there are definite provisions for the licensing 
agency to remove, revoke or suspend that license, and 
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that is the method by which we have governed hospitals 
throughout the years in Texas. 

Hospitals adhere to those standards. They respect the 
right to maintain their licenses, and for some reason in 
this particular bill which you have now, 1963, suddenly 
we are requesting civil penalties of the governing boards. 
Now, let's discuss who's on the governing boards of your 
hospitals of your districts. They are not generally 
physicians, they are not generally hospital administrators. 
They're usually the solid, caring citizens of your 
community who donate their time and services to help 
govern your local hospitals. It seems to us that it's very 
unfair to make those people liable for civil penalties in 
situations of improper transfer standards set up by that 
hospital. It seems very obvious that the licensing agency, 
if they determine that there is not a proper, there are not 
proper standards set up, would suspend or temporarily 
revoke the license of that hospital until it does comply 
with the licensing guidelines. I would ask you to please 
support this substitute bill. It's much more practical. I 
think it does the same thing and accomplishes the 
purposes that we all want to accomplish to take care of 
our indigents. 

OLIVER: The story about inappropriate, medically 
inappropriate hospital transfers is a graphic and telling 
tale. I don't know how many of you had an opportunity 
to see the 60 Minutes show that highlighted medically 
inappropriate hospital transfers in the Dallas Fort Worth 
area. But the stories were graphic. Even more graphic 
were the conversations between people at the transferring 
hospital and persons at the receiving hospital, statements 
such as, that's what I pay my damn taxes for. What do 
you mean you can't take this patient. I want him out of 
my hospital. Those are not the statements of people who 
are carrying out the mission of hospitals. We have to 
provide an incentive to hospital rufuiinistrators that says 
that they have to do a certain nll,nimum amount of care 
when, a person is in the emergency room. .That they can't 
call up the taxi caD arid put that pliSon in the cab with an 
N in their arm, that they can't send them forty rniles 
across town in Dallas County to another hospital. They 



,/- -" 

/---. 

Sec. 241.056 
Tex. Health & Safety Code 
Page 27 

can't transfer them when they've got third degree burns 
allover their body. They can't make them sit in their 
waiting room for 8 hours and then transfer them. 

You know, every law that we pass, every criminal law we 
pass, we put penalties on it. We put those penalties on 
those laws to try to stop people from breaking the laws. 
The purpose of civil penalties is to stop people from 
breaking the laws that we think are so important that we 
pass. I say to you today that we have a well-thought out 
and well worked hospital transfer bill. The Task Force 
spent 18 months working on this problem. The Task 
Force staff, myself, my staff, the Texas Medical 
Association and other health care providers have worked 
feverishly over the last few months trying to hone this 
bill down so it had met the needs of everyone that was 
involved. And even that great group, the Texas Hospital 
Association was involved in those negotiations, however 
some parts of it didn't fall just the way they wanted to so 
they backed out of the whole thing, and that was after 
telling us that, I think we've got an agreement in 
principle. So what we have here is a transfer bill that 
reflects a lot of work. I don't think we can go with a 
wholesale substitution of that bill on the House floor and 
relegate all the work that's been done to the back shelves 
of the Texas legislature. Members, I respectfully move 
to table Dr. Harris' amendment. 

HARRIS: Mr. Speaker, members, I applaud the Task 
Force's work in not only this area, but in all areas that we 
have been dealing with today, but I submit to you that 
sometimes things do fall through the cracks. I am 
certainly not in favor of the problems that we have today 
in regard to transfers. As a mattet of fact, if I were I'd be 
asking for defeat of 1963. But I do think this. Before a 
person is transferred from one hospital to another, the 
hospital that's receiving that patient should be able to say, 
yes, we have the facilities, yes, 'Ye have the doctor, yes, 
we are ready to take that patient! What it says now, on 
page 2 is, you make a phone call, you say we're sending 
the patient in and the patient has to be received. That's 
not right. 
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What we also say is that in all these many years that we 
have been licensing agencies and telling those agencies to 
comply with· the rules or they lose their licenses, we're 
now going to say in this one small piece of legislation, 
that's not enough. We're not only going to do that, we're 
going to take you and your governing board of interested 
citizens to court. Now I don't know about you, but if this 
bill passes, I'd be very tempted not to be asked to serve 
on a governing board of a hospital, if I were asked in my 
community. It's just a little bit too violent to solve a 
simple problem, and I would ask that you please stay 
with me and vote not to table. [Ibid.] 

The motion to table failed. The next discussion was on passage of 
the Harris amendment itself. [Tape 89, Side B ended; Tape 90, Side A 
began. 

OLIVER: -- wfuk.thelranSferof bilfOvaspartoftllc: 
Indigent Health Care Task FOT¢¢,beci'll!sc: it dois. place 
ati UIldue burden onJ:'ubllc hospitals be9~use of people 
shoW:ingup at the emergency rooms after havmg been 
transferred from private faciliti~s, you might think of a 
person, thafit doesn't happen that a person is sent to a 
John Peter Smith or a Parkland Hospital or a Scott and 
White in alaxicabwith a bandage around their bleeding 
wound, but it does happen. Little children suffering from 
meniilgitisdoget . bounced- fr0m for-profit hospitals' .. 
emergency rooins_andtransfelted. to public hospitals. 
The reason that· this is part of the indigent health care .. 
package is because of that impact on public hospitals, the 
surprise transfers. But I'll tell you what. This piece of 
legislation relates to anyone of you that shows up in a 
hospital emergency room without your Blue Cross card 
or whatever other kind of insurance identification you 
might have, that shows up in a hbspital emergency room 
without your check book, that shows up in a hospital 
emergency room without any 'means of providing a 
dt:Posit to insure that you can stay in that hospital. This 
is a people bill. It relates to all of us. Now, you might 
think that there's no need to put any penalties on-a 
hospital thaC breaks its oWn ryiles, essentially. And 
maybe I should explain to you that what the bill says is 
that the Dt:Partment of Health shall establish minimum 
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standards for medically appropriate transfers. The 
hospital board is responsible for setting up rules and 
regulations to conform with those standards. The 
hospital board itself sets up the rules under which it's 
supposed to conform to the standards. If the hospital 

. fails to conform to its own standards after they've been 
set up, then the hospital will be subject to penalties, 
subject to fines. If they repeatedly violate the 
circumstances of the bill, they may lose their license. 
And I say to you right now that if I were going to a 
hospital and I knew nothing about that hospital other than 
the fact that it had the sign hospital on its building, I 
would like to know that that hospital is meeting some 
standards, other than the fact that they've got hospital up 
there. I would like to know that I'm going to get 
appropriate care and so these penalties and sanctions are 
important. Rest assured that if they're not there, there'll 
be another 60 Minutes story of the type that was done, 
and it will be done on Texas hospitals and one of us may 
be one of the headliners of the story. 

LEE: Mr. Oliver, in the course of this year that we spent 
on the Indigent Health Task Force listening to a great 
deal of public testimony as well as the Texas Hospital 
Association being a party to this negotiation and writing 
of this bill, did not they agree to your bill sir? 

OLIVER: They did at one point in time. As a matter of 
fact, if you will look back at the minutes of the hearing, 
there is no opposition to this bill in committee hearing or 
in subcommittee hearing at any time. 

LEE: Mr. Oliver, you know, in all due respect to our 
colleague, we've rewritten a bill that it took us a year or 
approximately 52 meetings to make some agreement on. 
We've rewritten it right here on this House floor by an 
amendment. 

OLIVER: Right. 

HARRIS: I certainly agree with my colleague, Jesse, that 
if anyone of us winds up in a hospital without our Blue 
Cross card or whatever we have that we want to be 
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treated fairly. We want to be transferred properly. We 
want to be cared for. I submit to you first of all that ifI'm 
being sent to a hospital, I want it to be a hospital in which 
it is guaranteed that that hospital is ready to accept me. 
Unfortunately, the bill you have does not do that. I also 
respectfully disagree with him in this respect. And I 
think we've talked about this already. That when we 
license people, and when we license agencies, it is the 
job of the state to check those agencies continually and 
make sure they are complying with the standards, the 
standards which they're required in both bills to set up 
and maintain. We are not lowering the standards. We 
are simply saying that the proper agency to enforce those 
standards will enforce those standards in the way we 
know best and that's by either revoking or suspending a 
license, and I submit to you that that is a far, far greater 
penalty than a civil penalty at any time. 

OLIVER: Dr. Harris, you're saying that the civil penalty 
is your problem with this particular bill? 

HARRIS: That's certainly a good part of it, yes sir, I 
think rve --. 

OLIVER: The civil penalty creates a problem. The 
thousand dollars a day for failing to comply, is that 
correct? 

HARRIS: That penalty is applied not to the hospital, not 
to the administrator, but to the governing body, according 
to the bilL 

OLNER: Who's responsible for the operation of the 
hospital? 

HARRIS: There's no question, the governing body is. 
On the day to day administration, it's the administrator of 
that hospital. 

OLIVER: Would you change your amendment to say 
that the hospital administrator would be subject to a 
thousand dollar a day fine for failure to comply with his 
own rules? 
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HARRIS: My personal opunon is there's no greater 
penalty than revocation of a license. You can't operate 
without a license, Jesse. 

OLIVER: Alright. Let's see, what was your first point 
there. You said that the hospitals, you wanted to make 
sure that the hospital was ready to receive you if you 
were being transferred. And that our bill doesn't provide 
that. 

HARRIS: Yes, sir. 

OLIVER: Well, clearly it doesn't state that one of the 
requirements under there that the hospital has to say okay 
send them over because the transferring hospital is 
generally a public hospital and they have no say in that 
transfer, because if you're going to send somebody to a 
public hospital, they have to take them under the 
constitutional requirement. 

HARRIS: Well, I think that you and I both know that 
part of the problem that was testified to is the neonatal 
care situation. And one of those in particular was the 
Harris County District which many times, the neonatal 
care situation is overloaded, and at one time recently 
made the TV because they had to go to Scott and White. 

OLIVER: Okay, Dr. Harris, with regard to the transfers. 
Now if, I would be agreeable to an amendment that said 
that a hospital would be able to handle that transfer if you 
would have proposed such an amendment. 

HARRIS: I have it in this bilL 

OLIVER: I think that I would be, also, acceptable to an 
amendment that would place the civil penalty on the 
hospital administrator, if you don't want the board, you 

I 

say that's a voluntary board, youl don't want them to be 
responsible for it. I think that what we need to do though 
is to amend the committee substitute to House Bill 1963 
and not come up with a blanket substitution that changes 
the whole general application of the bilL Now if you 
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want to address those two or three specific items, we can 
address them in some specific amendments. But I think 
that what you're doing is just changing the entire gist of 
this piece oflegislation. 

HARRIS: I think what you're talking about here is a 
difference in philosophies, and my philosophy is that the 
revocation of license is the strongest penalty you can put 
on any agency. You feel like you must have civil 
penalties. I'm sorry, but that's where we disagree. 

COLBERT: Mr. Harris, the problem that I have with 
what you're proposing is that sometimes you can make 
sure that nothing gets done by making what you have as 
your choices so strong that no one would want to impose 
it. What happens if you revoke that license? 

HARRIS: That hospital ceases to operate until it gets its 
transfer policy in order, it's simple as that, Paul. 

COLBERT: Okay, that hospital ceases to operate, so 
number one, you have a situation where nobody is 
receiving care even in an instance where people are 
currently receiving care, is that not correct? 

HARRIS: If they can't maintain their own transfer 
policy, then I think they've got a real problem, personally, 
and I'm not too sure if the rest of their care would be 
adequate. 

COLBERT: Oh, so what you're saying in effect is you 
would want to create a situation where people who are in 
no way shape or form at fault would suddenly have 
medical care denied to them or create the alternative that 
no penalty would be imposed cause the only penalty that 
is available is one that is that strong. Is that not a 
problem? 

HARRIS: No sir, it's not a problem. What is a problem 
is this. Any hospital that would endanger its license by 
not maintaining its own transfer rules that have been filed 
with the state and that will conform to the state plan, that 
hospital has a real problem, and I submit to you that that 
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is the strongest penalty we can enforce, and as a result of 
that you're not going to see these people abuse the 
transfer privileges. 

GRANOFF: Doctor, very simply, you have a whole 
substitute with lots of things in it, many of which you 
haven't mentioned yet, but let me, let me just ask you one 
thing. In the main bill, we have fines, civil fines, and we 
have revocation and suspension of license also. Isn't that 
right? 

HARRIS: And those fines will go against the board of 
governors, yes Al, that's right. 

GRANOFF: Okay, well, if you've heard the author say 
that if you wanted it to be the administrator, if you 
offered that he'd accept that, so that shouldn't be a 
problem. 

HARRIS: We offered it earlier, and the suggestion was 
he'd rather not do that, but besides that --. [Ibid.] 

The time ran out on the speaker, and there was a record vote on the 
amendment, which failed 58 to 74. The bill was then passed by a non
record vote. [Ibid. See House Journal, 5/16/85, pp. 2350-2366.] 

On the House floor on Third Reading, the indigent health care bills 
were all passed on May 17. The last bill of the package was HB 1963. 
Rep. Oliver again presented the bill. [House Floor Debate, 5/17/85, 
Tape 95, Side A.] 

OLIVER: This is the hospital transfer bill from yesterday 
on Second Reading. I move final --. We have one 
amendment. [Ibid.] 

The amendment by Rep. Harris was laid out and Rep. Oliver 
explained it. 

OLIVER: This is an amendment ,that takes care of one of 
the concerns that Dr. Harris had 'on yesterday. Provides 
for confirmation by the receiving'hospital that the patient 
is acceptable to them. [Ibid.] 
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The amendment was adopted and the bill was then passed. [Ibid., 
House Journal, 5117/85, p. 2645.] 

Senate Action 

When HB 1963 arrived in the Senate Health and Human Resources 
Committee, it was first heard on May 20, along with three other bills on 
health care. The first witnesses on the bill spoke on all four bills 
generally. The witnesses were Dr. John Asbury, Sam Hontz, Michael 
Hudson and C. Dean Davis. [Senate Health & Human Resources 
Committee, 5/20/85, Tape 1, Side A, about one third into side.] 

Mr. Davis spoke more specifically about HB 1963. 

DAVIS: We are in support of all four of the bills, three 
of them as written and the transfer bill that l'll visit with 
you just a moment about. We have one particular 
problem with that we'd like to urge clarifying. We will 
commend the Task Force for the tremendous job that it 
has done. It has been a difficult task for these issues to 
be addressed in tlris session. Weare delighted that the 
package of bills has reached the stage that it looks like 
their implementation may in fact occur. 

With respect to 1963, we have a particular concern and 
that concern is that section offue biltthat specifically 
directs penalti;:s . toward .. board' members of hospitals 
imposing fines and "providing forthe kind of causes of 
actiolifor damagesagi!insthospitaLboard memberS for. 
theru)ncinlplemeritation ofatran~fer policy. 

The transfer policy that is contained in 1963 is the, 
conceptually, one that is import.ant for, to be sure that 
patients that are transferred from one hospital to another 
are transferred safely. We have no problem at all with 
the concept that that needs to have an enforcement 
provision in it, and indeed portions of the bill have the 
capability of a hospital having its license revoked, 
suspended, or cancelled with the provisions of the Act. 
A rather severe penalty, I tlrink you would find. 
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We have no problem with that penalty being in the 
statute, but we feel that any additional penalties as are 
likewise contained in the statute are purely and simply 
overkill. We would urge the committee to eliminate 
those kinds of penalties that are directed toward our 
boards of trustees because we are most concerned that the 
marmer in which they're written, the fines a thousand 
dollars a day, every day, a separate offense are only the 
kinds of things that dissuade people from serving on 
hospital boards, community hospitals throughout the 
state, and we think it is in fact an overkill of the situation. 

BROOKS: I'd like to pass to you an amendment that the 
chair is going to offer and ask you to comment on it. It 
deals specifically with the question you have raised about 
revocation of the license, and the appropriateness of any 
sanctions we put in the law pertaining to a violation or an 
abuse of a transfer, whatever you choose to call it. 

DAVIS: Mr. Chairman, this is a proposed committee 
amendment that does in fact put into place the kind of 
sanction that we feel is appropriate for those hospitals 
that do not substantially comply with this transfer 
requirement. It is stringent in that it would allow for the 
licensing agency which would be the Health Department 
to deny, suspend or revoke thehospital'slicense}f indeed 
the hospital did not sllbstaniial1ycomplywith the 
provisions of the Act. We have no problem with that 
approach at all, Mr. Chairman. Likewise, the rest of the 
amendment details the marmer in which the AP A is to be 
applied and we have no problem with that particular 
provision either. 

BROOKS: There is another amendment that's been 
suggested and that [inaudible] strike. I'd simply suggest 
that we eliminate that Section 4 that had the penalties 
levied against the Board members themselves. 

DAVIS: Yes, sir. 

BROOKS: I think that would be like saying that because 
someone in the bank had violated the law, the banking 
rules, that you'd go against the directors who probably 
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had no, certainly did not set a policy for the viola 
that law, and had no knowledge of it taking place. 

DAVIS: It secms to uS that it istJieho~pitaI tha!M _~ 
responsibility for those transfers ahd. the Board lj~ th~ 
responsibilitY for inlpleffienthi:gthat policy. If the 
hospital doesnoCdoso,sanctl.()ns agamsfits license 
appear to be the proper way of doing that rather than 
jeopardizing board service by penalties or causes of 
action against individual board members. 

BARRIENTOS: Mr. Davis, let me ask a couple of 
questions. Back up on the first amendment. 

DAVIS: Yes, sir. 

BARRIENTOS: Could you go step by step with me 
what exists now in the law, what the bill provides, and 
then what the amendment provides? 

DAVIS: First of all, with respect to the requirement for a 
hospital to have a transfer policy, there is no requirement 
to set into place the mechanism and the requirements by 
which a patient may be safely transferred from one 
hospital to another, and those things that are contained in 
the bill are excellent in our judgment, well needed, 
clearly defining what it is that hospitals' responsibilities 
are, both the transferring hospital and the receiving 
hospital and allows the board of health to adopt rules and 
regulations that would implement that, and we think 
that's a good idea. 

The amendment that Sen. Brooks inquired of me about 
and the concern that we have ~ith the bill as it exists is 
that Section 4 of the bill which talks about the kinds of 
things that involve fines and personal, or .yenalties 
against bQard members of hospitals, as opposed to the 
penalties against the hospital itself which we have no . 
problem with. We feel that the penalties that are 
provided against individual board members for the 
implementation of policy is an overkill in circumstances 
like this. And this is what we have objection to. 
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BARRIENTOS: Okay, back up for a minute. 

DAVIS: Alright. 

BARRIENTOS: Now, well, first of all let me ask you 
this. Why was this particular area that we're discussing, 
why was it placed in this bill? 

BROOKS: In the House? Cause it wasn't introduced 
that way. 

DAVIS: My recollection is that it wasn't introduced that 
way, and why it was placed in the bill in the House, Sen. 
Barrientos, I'm not sure I can tell you. 

BARRIENTOS: To be perfectly frank with you, I just 
heard a little rumor earlier today that some hospitals, 
private I think, were vacating some beds of some more 
indigent patients into public hospitals so that they could 
fill those beds with good paying folks who happen to get 
sick. Do you know of that situation? 

DAVIS: I really, no, I really don't know of that situation 
being the reason for this amendment being in there. This 
particular penalty section being in the Act. The thing that 
this particular section would address would be the 
establishment of a policy, not necessarily a particular 
procedure. For instance, in the event the Health 
Department under the requirements that the bill would 
impose, would require that those, that the persons were 
transferred from one hospital to another on the basis of a 
particular criterion (sic) were violated, then the hospital 
would have the, would run the risk of losing the license 
of the hospital to exist, which in our judgment is enough 
sanction to do it. It would be difficult for me to 
understand or see how it was that individual trustees or a 
board of trustees and sanctions against them would be, 
would help to insure against the kind of thing that you 
just alluded to. I'm not, in other words what I'm saying 
is, if indeed that practice is one to be condemned, I think 
the substantial failure to comply with the Act occurred 
and the sanctions are there to remedy it, without the 
sanctions that are in that Section 4 of the bill. 
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BROOKS: Let me ask you a question, if I may, Mr. 
Davis, while my staff people are here who are helping 
with these amendments, and will ultimately incorporate 
any amendments we adopt in the substitute. Instead of 
striking the section altogether, is there any merit, would 
you feel that there'd be some merit of holding a penalty 
against an officer who deliberately gave directions 
counter to the law, a violation of the law. I'm not talking 
so much about the directors who as all of us know, really 
just meet as a governing board and set the general policy. 
They don't actually make the transfer decisions, I don't 
think in any case in any hospital in Texas, but what if we 
had a potential sanction apply against an individual who 
actually did issue an order in violation of this act, a 
transfer in --[Tape 1, Side A ends; Side B begins.] 

DAVIS: Well, of course the penalties would be different. 
Point out to me if you will, what portion, what section of 
that, is it in 9B or 9C? 

BROOKS: C. OlI, Section 4. Staff says it's B, 9B. 
Injunctive relief, maybe, the injunctive relief is what 
they're talking about. 

BARRIENTOS: Well, the way it was, way it was. 

DAVIS: Well, it would be --. It's my judgment that even 
without that particular provision of injunctive relief, that 
is a cause of action that's available to the Health 
Department to enjoin violations of the act if they wanted 
to choose it. Now, we would have no particular problem 
if you wanted to leave that area where injunctive relief 
was sought in the event of some particular kind of 
violation. 

BROOKS: Well, to accomplish that, I know you're 
familiar with this is why I'm asking the technical 
questions. To accomplish what we've just said here, 
would we strike 9C instead of the whole section, and 
leave 9A, or was it 9B, intact? 



Sec. 241.056 
Tex. Health & Safety Code 
Page 39 

DAVIS: We have some concerns with 9B because I 
believe it goes more than just the injunctive relief. It 
would seem to me that maybe if what you wanted to do 
would --. 

BROOKS: Could we rewrite for injunctive relief and not 
get beyond the perimeters that all of us I think are --. 

DAVIS: I think that one or two sentences allow for 
injunctive relief to be an additional sanction by the 
Health Department we would have no objection to. It's 
the spilling out of what appear~ to be new and different 
kinds of causes of action against these people personally.· 
tIlatwe have major concem about.· 

BROOKS: I understand. That's what I have concern 
about, too. I don't want someone who is really not an 
active ongoing hands-on administrator and has no real 
opportunity to contribute to this administrator other than 
just in general policy terms to be held liable for a specific 
act that is done by the administrator. 

DAVIS: And we would have no problem if the 
injunctive relief were given as an additional sanction 
against the facility, and I think that's the key thing. 

BROOKS: Against the facility. Would you be willing to 
help us, uh, help the staff, work with the staff here to try 
to get that kind --. 

DAVIS: Be happy to. 

TRUAN: Let me ask a question here. Are all of these 
officials, don't they have some kind of protection in their 
official capacity by their bonding or being bonded or --. 

DAVIS: Not from liability, Senator. 

TRUAN: Well, I can appreciate the concern of suing 
someone individually aside and apart from their role as 
an administrator, but I always assumed that if they were 
acting in their official capacity that the hospital or the 
board would bond them so that in case anybody sues the 
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hospital, sues the administrator as the administrator, not 
as a private individual, that that was always the case. I 
don't see what the problem would be under this bill. 

DAVIS: Well, Senator, first of all I think you're, we are, 
the bonding situation is more of a fidelity kind of an 
issue, and the liability situation is totally different. We're 
concerned about the liability situation from the 
standpoint of creating additional liability on hospitals 
legislatively such as this. And it is the extensive 
language in this particular section that gives us the 
concern. If what the agency wants us to do is to enjoin a 
violation or to enforce sanctions against the violation of 
the other part of the act which we think reads fine, we 
don't have any objection to it. But it's the language in 
here appears to create additional legal exposure over and 
above that which the other portions of the bill create we 
have some problem with. And we think that, and we 
don't have any problem with the injunctive part, as Sen. 
Brooks has indicated, but certainly what we feel is that 
the sanctions should be against the institution and not 
against particular individuals that either would for, or are 
on boards of the institution, but the institution itself is 
responsible for its policy, and it ought to have the 
sanctions imposed against it. 

TRUAN: Well, I always thought if somebody was the 
president or the administrator of the hospital, if they did 
something wrong that they could be sued in their official 
capacity. 

DAVIS: And they can and they still can. 

TRUAN: And so that doesn't change, and you're asking 
for that, but you're --. It's not that you're asking for that, 
you are not taking issue with that but you're taking issue 
with changes being brought against the institution? 

DAVIS: No, we don't mind if the institution is called 
irresponsive to what this act requires it to do, but we have 
concern that the way this section is written, that it's more 
than the institution, it's the individuals in the institution. 
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And so we think the sanctions ought to· be directed 
towatdthe iristitution. .. . .. . . .. .... . 

TRUAN: Is that the only amendment that you have for 
this whole bill? 

DAVIS: Yes, sir. 

TRUAN: You don't think that this is something that 
could wait to be amended at the next session, being the 
last week of the session and the danger of returning the 
bill to the House and having to suspend the rules and so 
forth. 

DAVIS: Senator, I really don't believe the amendment is 
that extensive. 

TRUAN: It's not your intention to try to prevent the rules 
from suspending in the House if this goes back with that 
amendment. 

DAVIS: Certainly not. 

TRUAN: That's my concern, Senator. You know this is 
the worst week of the session. 

URIBE: What happens in a situation where a hospital 
adopts a policy on transfers, we would require it by this 
law, and then in spite of the fact that a policy has been 
adopted, somehow there appears to be consistent 
violations of its own policy. It seems to me that 
corporations, corporate bodies, governmental bodies all 
act through individuals. Don't you think it would be 
beneficial to have some sort of I Ie gal stick to bang them 
over the head and say now boys we, or girls, you've 
adopted the policy. You're great on paper but your record 
isn't all that good. 

DAVIS: Senator, of course we do, and this is why we're 
suggesting to Sen. Brooks with respect to the amendment 
that he laid out that says this: the licensing agency may 
deny, and this is the Health Department, may deny, 
suspend or revoke the hospital's license if the licensing 



Sec. 241.056 
Tex. Health & Safety Code 
Page 42 

agency finds that the hospital failed substantially to 
comply with this act. And yo'u know, that is the area 
where we think that sanction --. 

URIBE: Isn't that a pretty extreme remedy? You know, 
you're going from nothing to, taking away a license. 
That's an awfully extreme rem~dy when something such 
as a fine against an individual or an injunction against an 
individual that serves on the. board and who in fact 
develops the de facto policy. 

DAVIS: And I have indicated t6 Sen. Brooks that if that, 
if the injunctive relief is sought against the institution, I 
don't have any problems with that. That would be a 
lesser sanction than denial, cancellation or revocation of 
the hospital's license. And could be zeroed in on and 
directed toward whatever the concern was. 

URIBE: It just seems to me, Dean, that wherever you 
have a corporation official acting ultra vires (?) beyond 
the scope of his authority and legal authority that 
sometimes it is necessary to have a legal hammer with 
which to hit that person to make him understand and 
appreciate that in spite of the fact they've adopted a 
policy to comply with law, they've got to do a little bit 
more and that is actually follow the policy on the day to 
day operation. [Ibid.] 

Sen. Barrientos asked to see a copy of the amendment, and then the 
next witness, Helen Farabee, the Chair of the Indigent Health Care Task 
Force, spoke in favor of all four bills. She commented further on the 
transfer bill. 

FARABEE: I think one of the things that greatly 
concerned us is the fact that we wanted some sanctions, 
as you pointed out Senator, that were short of something 
that was very extreme such as licensure revocation which 
hurts all patients and is not oUr intent. The bill was 
carefully put together to tty land encourage a more 
ratioualcarefully worked out poliCy by the hospitals thaL 

. deal with each other and with tie policy boards working 
with the medical staff. We don't, the TaskForce; pretend ' 
we have the expertise to do that. We think it's a first step 
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in making a more organized system and working 
relationship between hospitals, because we know that 
there are many transfers that are very appropriate and we 
want them to be done in the best manner with the patient 
in mind. 

We feel that there need to be fines and there needs to be 
injunctive relief. I would say that it has never been the 
intent of anyone drafting that bill to have individual 
liability for any particular, any individual board member. 
And if there is some minor chan'ge in laJ1guag<;lj:l:Jat could 
make that very clear that we're ):al.king about a corporate 
entity, not individuals, that is net a problem with us, but 
we do feel that iUs lleC!)Ssary to have sanctions such as 
fines. and injunctive relief and some standards for 
enforcement short of what I thiflk isa very severe action 
and one that rarely occurs arid that is revocation of 
licensure over this sort of thing. ' 

URIBE: Let me interrupt to see if rm not understanding 
you. It's your testimony that it was not the intent of the 
Cbmmittee to provide for specific sanctioris against 
individuals, persons that represent the corporate body? . 

FARABEE: I believe that's correct. 

URIBE: Okay, because the language --. 

FARABEE: The corporate entity that we're concemed 
about having sanctions agltinst, ~ot individuals. 

URIBE: The language on page 6, in Section 9B, 
Subsection (d) reads, in detemii.ning the amount of the 
penalty, the district court shall consider the person's 
history of previous violations, the seriousness of the 
violation, if the health and safety of the public was 
threatened by the violation and the demonstrated good 
faith of the person. 

FARABEE: Should that be facility in both instances? I 
thitJk that would suffice if that would relieve anxiety. If 
they're trying to strike all of the other remedies, I thitJk 
that severely changes the bilL It would create the 
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problem that we referred to in, tenus of the time frame, 
but I think the word facilities, it's certainly not an attempt 
to get at individuals or individual board members. We're 
concerned about these facilities developing their own 
standards, working through them and living by them, and 
we think this is a first step in going in that direction, and 
that it's solid legislation in tenns of the best interests of 
the patient. 

As you know, we have on the books the requirement that 
hospitals do provide emergency care and we feel that 
there have been too manyrepQrts of people being moved 
before they're appropriately stabilized, before they have 
the appropriate conserttof the receiving hospitals. 

We have worked with the Texas Hospital Association 
very closely on this bill and made numerous changes in 
addition to this one at their request. If this is the one 
remaining anxiety and they're willing to leave the other 
sanctions such as fines and injunctive relief, then I think 
that that could be worked out. If they want to strike all of 
that then I would have to say the Task Force would have 
to oppose that. [Ibid.] 

The next witness was Jose Camacho, representing the Texas 
Association of Community Health Centers. He spoke in favor of all the 
bills, and particularly commented on HB 1963. 

CAMACHO: I think Sen. Truan made a very good point 
about this being the last week of the session and any 
changes right now would be extremely difficult to concur 
with. Of course, you all are in the legislative process. I 
don't mean to, well I just mean to agree with Sen. Truan 
and his very good point. 

I agree with Section 9B( d) as it is written presently and 
would hope that that would remain in there. I think it's a 
very good stick like you said, Sen. Uribe, to get 
compliance on a hospital that has a very bad track record. 
I think we saw an example of it recently. When the 
Commissioner of Health was held personally liable for 
implementing an order at $1,000 a day fine and it was 
implemented immediately, where there had been foot 
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dragging on that order prior to that. So I support that 
section just as it is presently written, but if Mrs. Farabee 
of course would not go against it, then we would support 
her also, but we'd like to see it remain just as is now. I 
think you had a very good point that you raised. [Ibid.] 

The committee took a recess in order for certain amendments to be 
drawn up. After the recess, Sen. Brooks explained an amendment. 

BROOKS: It is my understanding that Committee 
Amendment Number 1 has been redrawn along the lines 
of the injunctive relief that we had all agreed on in 
Section 4, and Committee Amendment Number 2 has 
already been explained and is still in the same form in 
which I sent it up earlier, having to do with Section 3 
about revocation of a license for non-compliance with the 
requirements against transfer under certain circum
stances. It is further the Chair's understanding that a third 
amendment is being drawn having to do with changing 
the sanctions on facilities to make it consistent with the 
other sections of the bill that deals with the facilities. So 
as soon as that typed amendment is here, we'll act on all 
three of them. Sen. Barrientos, we do have the, the two 
amendments that we talked are now completed and 
ready, the third one has arrived. [Ibid.] 

There was a discussion between Sen. Brooks and his aide, and Sen. 
Brooks decided that the third amendment was not applicable, so it was 
dropped. [Ibid.] 

Several other witnesses were registered on the bills, but did not 
speak: Alfred Gilchrest ofTMA; James Pearly (sp?), Task Force Staff; 
Juan Crory (sp?), Task Force on Cancer; Brian Sperry, resource person; 
Joe Ratcliff, representing a group in favor of HB 1943 and HB 1944; 
Jim Allison, in favor ofHB 1843. [Ibid. ] 

The discussion on HB 1963 continued. 

BROOKS: Amendment Number 1 would not strike 
Section 4 as we'd originally talked about, but would 
pinpoint it for injunctive relief to give the licensing 
agency the ability to get in and may petition the District 
Court for a temporary restraining order to get injunctive 



Sec. 241.056 
Tex. Health & Safety Code 
Page 46 

relief as the facts may warrant. And it says at the request 
of the Commissioner of Health, the Attorney General or 
the appropriate district attorney or county attorney shall 
initiate and conduct the suit, so the Commissioner of 
Health would be able to use any of those sources for 
seeking the injunctive relief, the Attorney General's 
Office, the county attorney or the district attorney. 

[An inaudible comment was made.] 

WASHINGTON: Mr. Chairman, this deletes Section 4 
starting at the bottom of page 5? 

BROOKS: Well, yes, sir, technically it substitutes. 

WASHINGTON: Okay, right. 

BROOKS: It doesn't strike it in its entirety. It simply 
substitutes. It puts the injunctive relief in as opposed to 
the $1,000 a day against an individual who may not even 
be remotely, you know a board member who might not 
even be remotely connected with the institution. 

TRUAN: What is the alternative? 

BROOKS: The alternative, you have the amendment in 
front of you. What is in the bill as it came over from the 
House was $1,000 a day penalty against an individual 
and that individual could be a hospital board --. It says 
governing body, so that it could be a hospital board 
member who would really have no direct contact with the 
actual incident, so --. 

WASHINGTON: I apologize' for being lost but I'm 
going back and forth between two committees. Is there a 
substitute laid out to the House Bill 1963? 

BROOKS: No sir, no sir, it is House Bill 1963 that is in 
our bill book. The only thing being considered at the 
present time is the, on page 6, rewritten Section 4. 

WASHINGTON: The reason I asked is because there is 
injunctive relief on line 8 of page 6. 
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BROOKS: Let's see, I think that refers to a different -. 

WASHINGTON: Section 9B. That's the same section. 

BROOKS: Oh, okay. You're right, we enlarged on that 
injunctive relief section. 

WASHINGTON: Okay, so under the bill as written, 
agency could petition the district court for assessment of 
penalties plus injunctive relief or both. 

BROOKS: Yes. 

WASHINGTON: And under the amendment they could 
petition for injunctive relief but not penalties. 

BROOKS: Right. Not individual. 

WASHINGTON: I don't mean penalties. 

BROOKS: Not individual fines. 

WASHINGTON: Okay. 

BROOKS: And then the one on Section 3 of course was 
one that I don't think there was any problem with. That 
was the one that has to do with the suspension or 
revocation of hospital license if they don't comply with 
this act. And I think that one --. 

WASHINGTON: Is this a different amendment? 

BROOKS: Yes, they're two different sections. Section 4 
is the one that we had to rewrite. We have not done any 
rewriting on this Section 3 amendment. 

TRUAN: Well, Senator, the people that are involved in 
promoting this legislation that you have been working 
with I'm sure have expressed great concem over this 
amendment to me, and I wonder if perhaps, if we might, 
if it's necessary, my apologies because like you, I've been 
also at some other hearings, if they feel that this 
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amendment is going to do harm to the bill, first of all I'm 
sure you wouldn't be offering the amendment if that were 
the case. 

BROOKS: It is the only common sense, reasonable 
approach to the issue. You cannot put, you cannot levy a 
fine against an individual who's not remotely connected 
with the decision to transfer. If you get right down to it, I 
think if you really followed it to the final analysis, the 
physician that actually ordered the transfer would be 
responsible for the transfer even though the physician 
was ordering that transfer only in response to hospital 
policy. 

TRUAN: My concem is whether we are diluting the 
impact by putting too much of the liability on the 
institution, on the hospital in this case, and the people 
that are acting in their official capacity ought to be held 
responsible. And my concern is that if it comes to the 
question of having to close a hospital in its entirety, it's 
going to be extremely hard to enforce the statute and 
that's why I'm concerned about your amendment. 

URIBE: Mr. Chairman, my concem is over the situation 
where the hospital has in fact adopted a policy officially 
and yet the hospital, in effect, continues to violate its own 
policy. 

BROOKS: Well, then you have two methods of 
response. You have not only the injunctive relief about 
the violation, through the commissioner, but you then 
also have the potential revocation of a license of that 
facility. 

URIBE: It seems to me that the potential revocation is 
such an extreme remedy that it's one that is not likely to 
be utilized because it would create a great deal of 
upheaval in the hospital and subject a lot of innocent 
people, perhaps, in the hospital who would also be 
injured by a decision to revoke the license. With respect 
to the injunctive relief, I think that that assumes a 
prospective remedy for future acts but it doesn't, it's not, I 
think, a punitive enough measure to --. 
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BROOKS: It's the only one that makes any sense unless 
you want to levy against the facility itself and I don't 
think, well, I have some real reservations about trying to 
levy fines against facilities. I had that same problem with 
other legislation we've had in our ~ommittee. But I think 
the injunctive relief is a very appropriate way to enforce 
compliance. And then the revocation of the license is the 
ultimate, of course, it's the ultimate, would seldom if ever 
be used, but it is never the less the real strength of the 
law. That, if someone flaunts the law they could get 
revocation or suspension. 

WASHINGTON: Did we have a $10,000 a day penalty 
on that Sunset Act and that --. 

BROOKS: Yes, sir, but that had to do with endangering 
lives. Of course, an inappropriate transfer also has the 
potential of endangering lives, I understand. 

TRUAN: The amendment that calls for both civil 
penalties and injunction relief, not the amendment, but 
the section that's in the bill that passed the House is 
obviously much stronger. 

BROOKS: It's obviously also completely unenforceable 
or lacks common sense. If you just target a fine against 
an individual that has no part in the incident executing 
the act itself that caused an inappropriate transfer, like a 
hospital governing board member. Well, the governing 
board member can say we have a policy for transfers, so 
why should that governing board person have to pay a 
$1,000 a day fine that that board member really had not 
direct control --. 

TRUAN: Well, I am more concerned about the --. 

BROOKS: If you want to put on an amendment, that 
suits me fine. Let's go ahead and act on the ones that we 
don't -- [Ibid., Tape I, Side B ends; Tape 2, Side A 
begins.] 
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The committee then voted out the other indigent health care bills, 
but left HB 1963 pending. [Ibid.] 

There was further discussion of the Brooks amendment related to 
changing the wording from "individual" to "facility." Sen. Uribe and 
Sen. Panner proposed an amendment, but Sen. Brooks objected to its 
affect on another part of the bill. There was confusion about the 
potential inconsistency in wording between several amendments. 

URIBE: It would change the word "person" to "facility" 
wherever the word person appears in Section 4, and that 
would be in lines 25 to 27 and this would --. 

TRUAN: Would you discuss it very slowly and I'll be 
right back? [Laughter.] 

URIBE: Okay. [Laughter.] 

BROOKS: A man under pressure. [Laughter.] 

URIBE: Mr. Chairman, we had some testimony this 
afternoon that when the, the, uh, Task Force that studied 
this particular problem developed it's report, that it had 
been their intention that it not be the persons that serve 
on the governing body but the facility itselfbe liable for 
civil penalties and it seems to me that wliile this is not as 
strong a position as I would advocate, that it miiht be a 
good middle ground for the, for the col1lIIlittee to, to 
adopt. We would impose "a civil penalty onihe 
governing .body rather than the individual 's.The persons 

- ------ --- -- ---
that serve on the governing body may have no actual 
notice of any violation with respect to enforcement of, of 
the transfer policy. 

WASHINGTON: Aquestion? 

CHAIR: [Inaudible.] 

WASHINGTON: Mr. Chairman, may I ask him a 
question about his amendment? You would amend Sen. 
Brooks's amendment only with respect to --. 

CHAIR: Texas. 
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URIBE: Actually, it's a complete substitute, but it would 
only amend, uh, section - subsection (d), where the word 
"person" appears we would substitute the word "facility," 
so that it would be the facility, the governing body of the 
facility as a bonded politic, as a group that would be 
liable for civil sanctions, as opposed to the individual 
members, the boards, the board members. 

WASHINGTON: So this would mean that the injunctive 
relief would be granted as to --. 

URIBE: The governing body. 

WASHINGTON: And you remove the civil penalties. 

URIBE: For the individual, but the civil penalties would 
still be applicable to the facility and the governing body, 
but not an - any individual member. 

WASHINGTON: So it's your intent to meet the 
objection, legitimate objection, I think, raised by Sen. 
Brooks, with respect to $1000 per day civil penalty by 
having it imposed upon the facility rather than the 
individual. 

URIBE: That's correct. That would be the ultimate 
affect. 

WASHINGTON: Would you raise it to $1O,000? 

URIBE: Would I raise it to $1O,000? 

WASHIINGTON: I said did you? 

URIBE: No, I did not, I did not. [Laughter.] 

WASHINGTON: The reason I asked that is because I 
recall in the bill that Sen. Edwards had the other day --. 

URIBE: That's right. 
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WASHINGTON: -- there was a position in Sunset that 
all those penalties be made unifonn, I believe -- $25,000, 
wasn't it? 

EDWARDS: It moved down. Originally, 25,000, 
recommendation of the Sunset Commission, but the 
water bill reduced that to 10,000 and the nursing home 
Department of Health bill at the present time is 10,000. 

PARMER: Mr. Chainnan? 

URIBE: Sen. Panner? 

PARMER: I spoke with the House author, Mr. Oliver 
and he indicated to me and to Sen. Uribe that it was in 
fact their intent that the per day time be applied to the 
facility and not to the individual and that, that the word 
person, the, the change of the word "persons" to 
"facility" would more clearly reflect the intent of the 
House author. 

BROOKS: Uh, let me ask you a question, though, Sen. 
Uribe or Sen. Panner, one. That, then, taken in tandem 
with the other amendment having to do with the 
verification procedure would work, I think, would, you, 
you'd really have a strong, a stronger bill, probably. So 
then, is it your position that we could adopt it? It does 
not conflict in any way with the - the Number 2? We'd 
adopt yours, uh, as one, and, and, uh, mine as two? The 
licensing and certification? 

URIBE: Well, when I sent it up, I, I really had not 
considered what the effect of your Committee 
Amendment Number 2 would have on it. 

BROOKS: What's the different section? 

URIBE: But it's, it's a completely different section, uh, 
and I'm not really certain as to what provisions you 
eliminate in the original draft with your Committee 
Amendment Number 2. 
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BROOKS: The, there, there's several kinds of inst --, 
institutions, and what you're trying to do, you're trying to 
get 'em in a different section for each institution. So you, 
you have, then you'd have in Section 3, you could have 
the - the revocation potential for noncompliance, and 
then in the, in the section that you propose to amend, uh, 
you would have both the injunctive relief and the civil 
penalty. 

URlBE: Are you saying, Mr. Chairman, that, that if we 
adopt the UribelParmer amendment that if we do not 
amend the language on, on page 5, Section 9A, that we 
are - you're duplicating the language --. 

: No. 

BROOKS: No, no. 

URlBE: -- and duplicating the pages? 

BROOKS: I'm just saying they're not in conflict if, if we 
adopt my amendment about certification. 

URlBE: There would not be a conflict. 

BROOKS: Actually, you have three, three things. And 
you have the revocation, you have the civil fine, against 
the civil --. And then you have the injunctive relief. 

URlBE: The injunctive relief. That's correct. 

BROOKS: Is that alright? 

PARMER: Well, I don't want you to misunderstand, Mr. 
Chairman,!, I personally, I prefer the approach that Sen. 
Uribe and I have sent up, but as it appears to me in the 
Amendment Number 2, which I guess we're not on at 
this point, that amendment would specifically remove the 
ability to, uh, suspend or revoke a license for violations 
that relate to patient transfers. I think, to me, that's a 
separate issue. I, I wouldn't link the two together. 
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BROOKS: Well, the whole bill is about the patient 
transfer. That's the whole idea of the bill. Inappropriate 
transfer was the issue that we tried to deal with in the 
Task Force. I don't - frankly, I think that if you do it that 
way, I don't have any objection to your amendment. 
We'll just run with this and adopt your amendment. 
Adopt my amendment on the other one. Then we'll ask 
unanimous consent for it to be folded it into a substitute 
on the floor. 

URIBE: If that's the will of the committee, but I'm not 
sure that --. 

BROOKS: Let's have an up or down on these 
amendments. 

PARMER: Mr. Chairman, I, I personally would think 
that each one of the two amendments, uh --. 

BROOKS: Well, they'll be voted on separately. 

URIBE: They're not inconsistent, but I --. They do 
apply to different sections, so perhaps it would be the 
better approach to go ahead and vote on, on the substitute 
amendment unless it's acceptable to the author of the 
Committee Amendment Number 1. 

BROOKS: It's not acceptable to the author of the 
original amendment if you're 'going to still going to 
tinker with the other section. The oth--, because the two 
are --. The whole thing has to be looked at as, as 
inappropriate transfer, trying to address inappropriate 
transfer. If, if you'd kept two and one together, your 
substitute is certainly acceptable. 

URIBE: Why don't we just go ahead and vote on my 
substitute amendment, then. 

BROOKS: In that case, where would be --. Just 
withdraw Amendment Number 1, just make it, uh' make 
this Amendment Number I. It doesn't make any 
difference 'cause actually we're gonna fold 'em into the 
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substitute. Senator, you need to take the chair just for the 
moment to --, for your, for your, your amendment. 

URIBE: Do I have it --. 

BROOKS: Uh, Sen. Uribe and Sen. Panner send up 
Committee Amendment Number 1, which changes the 
term "person" to "facility" in, in both places appropriate 
in Section 4. Leaves in place both the civil against the 
facility and the injunctive relief, uh, which, uh, our new 
one was, uh, was anticipating to provide. 

W ASHlNGTON: It's going to be denominated 
Committee Amendment Number I, Mr. Chairman? 

BROOKS: Yes, sir, it'll become Committee Amend
ment Number I. Is there objection to its adoption? 
Chair hears none, Committee Amendment Number I is 
adopted. 

Now, Sen. Uribe, if you'd take the chair, then I'll send up 
Committee Amendment Number 2. 

URIBE: Okay. Chair lays out Committee Amendment 
Number 2 and recognizes its sponsor, Sen. Brooks. 

BROOKS: This is, uh, I think, is, uh, in perfect hannony 
is with the, uh, changes we've made on the other, we're 
trying to address inappropriate transfer and, and the 
things was, all the inflammatory cases we've seen on 60 
minutes and what we're experiencing, the cost increases 
for -- in uncompensated care, we're experiencing at all 
of our public supported hospitals, both state and local 
public supported hospitals. I think the two work - this 
amendment in tandem with the other works very well, 
and I move its adoption. 

CHAIR: Is there objection to . adoption of Committee 
Amendment Number 2 by Brooks? 

: Okay. 
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CHAIR: There is objection. Uh, Sen. Brooks sends up 
Committee Amendment Number 2 and moves adoption. 
Call the roll. 

CLERK: Barrientos? 

BARRIENTOS: No. 

CLERK: Brooks? 

BROOKS: Aye. 

CLERK: Edwards? 

EDWARDS: No. 

CLERK: Parmer? 

PARMER: No. 

CLERK: Sharp? Truan? 

TRUAN: No. 

CLERK: Uribe? Washington? 

WASHINGTON: No. 

CHAIR: There being one aye, six - one aye, six nays, 
Committee Amendment Number 2 fails to be adopted. 
[Ibid.] 

The UribelParmer amendment was adopted, but the Brooks 
amendment was not adopted. Sen. Brooks said that he would 
work further on the amendments and the bill was not reported 
out at that time. [Ibid.] 

On May 22, Sen. Brooks announced that one amendment was 
adopted at the last meeting, and that persons who were interested in the 
bill had met and signed off on everything related to the indigent health 
package except one issue. [Senate Health & Human Resources Com
mittee, 5/22/85, Tape 1, Side A, about one half into side.] 
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BROOKS: The Gontroverte<! isspethat still has not been. 
settled. was the one about the addition ofa new; of an 
additional cause· of action in addition to the general 
negligence common law and rrblpl1i<:P .. · ce law we hav~ 

.. now under whkha hospital could be sued for 
.. inappropriate transfer. .. 

I'm not attempting to deal with that issue. We're leaving 
it just like it was in the bill originally when the bill came 
to us. I'm still hoping that --, we're still working with the 
people hoping that we might find some middle ground 
that both sides could agree on, but we don't have that yet 
and I'm not gonna try to force one in. 

We're just going to go ahead with the pennission of the 
committee, we're just going to go ahead and send the bill 
out with, in the substitute fonn with all of the agreed 
changes in there and still the controverted one, just leave 
it in there and we'll take it in the floor, hopefully it, 
maybe we can get a sign off. [Ibid.] 

Ms. Farabee and Mr. Dean both said that the bill had been worked 
on, and that there were some improvements in the bill. The substitute 
version of the bill was then passed. [Ibid.] 

A committee report was prepared which included the text of the 
bill, a bill analysis, and a fiscal note. [HB 1963, Senate Committee 
Report.] 

On the Senate floor on May 24, Sen. Brooks explained HB 1963. 
[Senate Floor Debate, 5/24/85, 10:30 a.m., Tape I, Side A, near end of 
side.] 

BROOKS: This bill is the one that -- also recommended 
by our Task Force on Indigent Health Care. We have 
likewise worked on it long and hard in both houses. We 
have in this bill incorporated the language that pertains to 
transfers from hospitals to hospitals or from, technically, 
from physician to physician at another hospital. 

It is one that we hope will address the issue that you've 
seen dramatized on 60 Minutes. And, and you've heard, I 
know, a great deal of discussion in the media and in, 
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certainly, in the urban areas, particularly the Dallas area 
about inappropriate transfers when patients are under 
present law supposed to be stabilized before they're 
transferred to another facility. We have some suspicion 
that perhaps in some cases, at least, those patients are 
really not stabilized before transfer and may indeed be 
endangered by an inappropriate transfer. 

I must say that we have had very good cooperation from 
all parties trying to reach a good middle ground for the 
kinds of transfer restrictions, the kinds of language that 
would even provide, it provides some levels of penalties 
for inappropriate transfer or for causing harm to a patient. 

The bill that will be on the floor that was reported from 
committee in substitute form has been agreed on in all 
aspects. We have the Hospital Association, other 
professional provider organizations represented, our Task 
Force on Indigent Health Care represented. We also, of 
course, had the staff of the Lieutenant Governor's office 
and of our committee and of my office working very 
closely together. 

There wiII be one floor amendment which is also an 
agreed amendment. - Afthe tirtJ.~we brought the bill out 

-of committee, _there was still one point in controversy and 
thitiwas whether present law sl.lii f()r dvll dainages .linder 
negligence,present common law negligence, was clearly 
enhrrierated or whether the bill i'n the form it came over 

-from the House created another cal!seof action that 
-would be negligence per sewhere you wouldn't even 
have to prove negligence. That has been now resolved. 

We were not able to do it in committee, but we met with 
the Hospital Association counsel and with others after the 
bill was reported from committee. Inow have a floor 
amendment that makes it-very iclearthat the cause of 
action will be the regular negligence, the present 

1__ _ 

negligence statutes that we also. hear referred to from 
time to time as malpractice, where the malpractice suits , 
would come from in the case' a patient was harmed, 
injured or caused to die or suffer additional harm by 
being inappropriately transferred; 
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TRUAN: Senator? Will the Senator yield for a 
question? 

BROOKS: Yes, sir, I yield. 

TRUAN: What you have referenced to, Senator, is what 
we have been working in, in our committee, our Health 
and Human Resources Committee. 

BROOKS: Yes, sir. 

TRUAN: And that concern that had been expressed by 
the advocates of this legislation and you're, you're telling 
this body as, as we had discussed, as - [Tape 2, Side A 
ended; Side B began.] -- that this amendment is the one 
that has been agreed to by all parties concerned, those 
advocating this legislation, as well as people that have 
signed off representing the Hospital Association and so 
forth? 

BROOKS: Yes, sir. We have, basically, in 9C of the bill 
we will have a floor amendment that will leave intact the 
present language having to do with appropriate injunctive 
relief. And we aIsoadd the add;ltionallan,guage that says 
that Stich person, a person whq has been harmed also 
may pUrSuereniedies f()r civildarnages existing under 
current common law; And we make it very plain that of 
course that refers directly to the negligence statntes, the 
COmmon lawstatntes, the corruhon law cause of action 
on negligence· or what isfr~quently--becomes a 
nialpractice act. . 

TRUAN: Thank you, Senator. 

BROOKS: And we have a sign off by all parties and I 
feel that it is a very, a very good solution to the 
controversy. I think now we will be able to have 
everybody pulling together in the same direction. I think 
this is a very good, a very good bill now in its completed 
form. [Ibid.] 

On the amendment, specifically, Sen. Brooks explained further. 
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BROOKS: . Mr. President, members, this is the 
ameIldtne.ut 1. talked about. It is the agreed amendment. 
Wehave everyone signed. off on it-It simply makes it 
clear thilfthere can either be the·injunetive relief remedy . 
oiremedy for civil damages tinder the common law. 
[Ibid., end of side.] 

The amendment was adopted and the bill was passed on second and 
third readings with no further discussion. [Ibid. Senate Journal, 
5/24/85, pp. 1471-1472.] 

The Senate Journal contained the text of the floor amendment: 

Sec. 9C. A person harmed by the failure of a 
hospital to timely adopt, implement, or enforce a patient 
transfer policy in accordance with Sections 5(b) and (d) 
of this Act, may petition the district court of the county in 
which the person resides, or if the person is not a resident 
of the state, a district court of Travis County, for 
appropriate injunctive relief Such person also may 
pursue remedies for civil damages exiting under current 
common law. [House Journal, 5/24/85, p. 1471.] 

A "Legislative Intent Statement" was included in the journal: 

The Floor Amendment No. I to C.S.H.B. 1963 that 
has been adopted for Section 9C is an agreement of all of 
the parties involved with the issue, namely the Texas 
Hospital Association and the Task Force on Indigetn 
Care. The section will allow a person harmed by the 
failure of a hospital to adopt or enforce an effective 
patient transfer policy, to have these remedies available: 
(1) appropriate injunetive relief, and (2) the pursuit of 
existing remedies for civil damages under current 
common law. 

It is most important for the Senate to understand that 
it is not intended by any of those who have been involved 
in the resolution of this issue that any new cause of action 
based upon an allegation of negligence per se is intended 
by this section to be available for use against a hospital. 
That is to say that the remedy [ sic] available for civil 
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damages are those civil remedies that currently exist 
under common law and that neither this section nor this 
statute intends to impose any new standard of care, or 
become the basis for a negligence per se cause of action. 
Those remedies that currently exist are those remedies 
that will be available to an aggrieved or injured person. 
[Ibid., p. 1472.] 

House Bill 1963 was sent back to the House, which considered the 
Senate amendments. [House Floor Debate, 5/26/85, Tape 124, Side A, 
about three fourths into side.] 

OLNER: I move that we concur in Senate amendments 
to House Bill 1963. This was a transfer bill. [Ibid.] 

Rep. Toomey asked him to explain what changes were made 
by the Senate to this bill. 

OLNER: One provision in the bill provided for civil 
penalties against the hospital board for violating its by
laws with regard to hospitals' transfers. That provision 
was changed to permit the penalties to be assessed 
against the institution itself, rather than its board. 

Additionally,. the,uh, .. there was a .change made which 
Wbuld,Uh, be - tl:!ebill as it was originally sent over to 
the Senate set up a statutory recovery for civil damages. 
That was changed to accord common law recovery; to 
make sure that it was COnnnon l~w rather than a statutory 
recovery ill t1ie Dill. .. . 

TOOMEY: Are those all the major changes made by the 
Senate that you recall? 

OLNER: Those were the only changes that were made 
in that bill, to my knowledge. [Ibid.] 

The House concurred in the Senate amendments. [Ibid. House 
Journal, 5/26/85, pp. 3539-3542.] 

For HB 1963 as enacted, see the general law. [General Laws of 
Texas, 71 st Legislature, Regular Session, ch. 597.] 
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