


























































































































































































































made in a superseded pleading can be introduced into evidence as ordinary admissions. (3
RR 93-94).

So that if they claim that they want $40 million from Doctors A, B, and

C because A, B, and C did this, and now they're claiming no, we want

$40 million from Hospital A because they did it, the doctors didn't do

it, that can be construed as an admission from the prior pleading,

though it's not a live pleading.
(3 RR 93-94).

The hospital's example proves appellants' position and succinctly illustrates the
difference between what the McShane's allege in their superseded pleadings and what
they allege in their live pleading. Some of appellants' superseded pleadings included
claims against the hospital and individual healthcare providers. (I SCR 3-43, 65-74).
There was never a time, however, that the hospital was not a defendant. (I CR 35-50); (I
SCR 3-43, 65-74; 101-115; 192-206; 323-338). Nor did the appellants ever assert that
they first considered the doctors negligent and then decided that the hospital was
negligent, not the doctors. The trial court granted appellants' motion in limine on this
matter (3 RR 95). Despite this, hospital counsel, while questioning Potential Juror No. 21
during voir dire, asked her if she knew Dr. Rothschild, Dr. Eubank, Dr. Lewandowski or
Mr. Zarr, CRNA. She knew the doctors. (6 RR 244). He then, without approaching the -
bench, said the following in front of the whole jury panel:

Q.:Okay. Knowing that you know at least three of these doctors and

they're probably going to testify in this case and they have been sued at
one time by the Plaintiffs --

(6 RR 244). Appellants' counsel immediately objected. Appeliees' counsel replied, “It's a

fact." Id. The court excused the jury at which time the appellants objected again to the
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interjection of superseded pleadings and moved for a mistrial asserting that the mention
of doctors previously dismissed from the suit ‘was prejudicial and irrelevant. (6 RR 249-
250; 254-255). The court denied the motion for mistrial as well as the appellants' motion
for an instruction to disregard. (6 RR 255).
As voir dire continued, hospital counsel questioned Prospective Juror No. 19:

Mr. Rodolf: Given . .. the complete difference in the nature

of this lawsuit versus what you went through, do you think

you could set aside what you went through and be fair to the

McShane's, just as you would want a juror in your position to

be fair to you?

Prospective Juror No. 19: My understanding from the

information that you-all have given is that the McShane's

have had suits against their physicians, and there are persons

-- I'm understanding nurses; I don't know them -- that have

had suits brought to them for doing their job. So yes, I would

have a hard time with that.
(6 RR 342). Counsel for the McShane's, once again, asked for a mistrial because this
prospective juror based her feelings about the lawsuit on what she was told by Mr.
Johnson. (6 RR 343). Plaintiffs' motion for mistrial was overruled once again. (6 RR
343).

Prior to the testimony of Dr. Rothschild, a physician who had been dismissed by
the appellees, the subject of prior pleadings was again addressed at a bench conference.
(10 RR 39). The court did not recall having made a ruling on the prior pleadings and Mr.
Rodolf assured her that "You have not, Your Honor." (10 RR 40). The court had made

such a ruling. (3 RR 95). However, following this discussion, the court subsequently

ruled that the "prior pleadings will come in at the appropriate time." (10 RR 52).
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The court erred in admitting appellants' superseded pleadings because there was
no inconsistency in those pleadings and their probative value was substantially
outweighed by the danger of unfair prejudice as exhibited in the testimony of two
physicians who had been non-suited. Had the appellants asserted that the doctors were
the sole proximate cause of the plaintiffs' injuries in one pleading and then, in an
amended pleading, asserted that the hospital was the sole proximate cause of the injuries
there would be an inconsistency. However, contrary to hospital counsel's statement, the
appellants did not allege that the "doctors didn't do it." What the appellants did, as was
their right under Texas law, was to proceed to trial against the hospital as "a proximate
cause" of the appellants' injuries irrespective of the responsibility on the part of the
doctors. There is no inconsistency which would allow the introduction of the superseded
pleadings. The trial court erred in admitting the prior pleadings.

Texas Rule of Civil Procedure 40 allows for the permissive joinder of parties,
specifically providing that "[a]ll persons may be joined in one action as defendants" with
respect to a right to relief arising out of the same occurrence. Tex. R. Civ. P. 40. The
Texas rules also provide that at any time before the plaintiff has introduced all his
evidence (other than rebuttal evidence), he may dismiss a case. Tex. R. Civ. P. 162. The
dismissal of a defendant may not be used as evidence against the plaintiff by the
remaining defendants. Texaco v. Pursley, 527 S.W.2d 236 (Tex. Civ. App.--Eastland,
1975, writ ref'd n.r.e.).

In Texaco v. Pursley, Pursley alleged specific acts of negligence against four

defendants in his original petition. Id. at 240. Texaco offered the abandoned original

37



petition of Pursley in which he alleged acts of negligence against four defendants. /d.
"This pleading was offered on the theory it was inconsistent with Pursley's position at the
time of trial." Id. Following the non-suit of two of the four defendants, the plaintiff
proceeded to trial against the two remaining defendants with his first amended petition as
the live pleading. Id. The trial court refused to admit the abandoned pleading. Id. On
appeal the court held that the trial court properly excluded from the jury the fact that two
defendants had been dismissed and that the original petition was not inconsistent with
Pursley's trial pleadings. 527 S.W. 2d at 240.

There is support for this position in legal treatises and case law from other
jurisdictions, to wit:

a plea against the dismissed defendant may not be used in evidence

against plaintiff by another defendant. . . a plaintiff has the right to try

his case on the issues made against a remaining defendant without

regard to the charges previously made against voluntarily dismissed

defendants.
32 C.JS. Evidence § 401 citing Manahan v. Watson, 655 S.W.2d 807 (Mo. App. 1983)(a
pleading on one issue may not be used as an admission upon another issue in the case in
order to impeach or discredit).

The testimony at this trial leaves little doubt that admission of evidence that Dr.
Rothschild and Dr. Eubank had been named in a superseded pleading was prejudicial.
See, Tex. R. Evid. 403 (evidence may be excluded if its probative value is substantially
outweighed by the danger of unfair prejudice). There is no mistaking the allegiance of

these two physicians. Dr. Rothschild met with the appellees' attorneys on more than one

occasion so that he knew "to a great degree" what questions he would be asked by
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hospital counsel. (10 RR 169). Dr. Eubank talked with the lawyers for the other side and
viewed a CD at their request. (10 RR 219). When asked if he clearly viewed himself as -
being adverse to the appellants, he responded, "Well, you were the one that sued me." (10
RR 276). That comment and the following excerpt from Dr. Rothschild's cross-
examination illustrates why courts have ruled that a superseded pleading against one
defendant may not be used in evidence against the plaintiff by another defendant:

Q. (Mr. Rodolf): Now, Doctor, do you recall that Mr. Freeman said he
was not fussing at you? At one time in this case he was fussing at you, was
he not? Weren't you sued, originally?

A. (Dr. Rothschild): Well, yes. I was sued for $50 million in this case.
And my involvement is what you heard it was. 1 was in my office and I
was asked to render emergency aid and I ran to help and did the best I
could. It didn't work out. I'm sorry for them. But if you are in a car and
see a wreck and you stop to help, you do the best you can and then you get
sued for $50 million.

Q. Was there a claim made that you -- your care was beneath the
standard of care in this case?

A. Yes. $50 million worth.

(10 RR 138-139).

When Dr. Eubank was asked about his involvement in this suit as a defendant the

following exchange took place:

(Mr. Rodolf): Doctor, you were sued in this case, weren't you?

Yes, [ was.

Do you know why you are not sued now?

Not really.

And do you know why the hospital is the only Defendant in this case
and these nurses are accused of causing this injury?

A. I have no idea.

OPROPO

(10 RR 275-276). Dr. Rothschild's testimony about his presence in the lawsuit and his

outrageous statement that he had been sued for $50 million was irrelevant to any issue in
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the case. Likewise, evidence that Dr. Eubank was once a defendant and is now not a
defendant--leaving only the hospital as a defendant--was inherenﬂy prejudicial and
probative of no material fact in the case. So, too, is Dr. Eubank's statement that he
delivered babies "until about a year ago." (10 RR 235). The admission of this testimony
served only to prejudice the McShane's by bringing to the courtroom the specter of tort
reform, frivolous lawsuits and a myriad of issues detrimental to appellants' right to a fair
trial by a fair and impartial jury. The admission of this highly prejudicial evidence was

€rror.

Issue 6: Did the trial court err and abuse its discretion by improperly overruling
appellants' motion for new trial based upon the misconduct of a juror, Mr. Chad
Clanton, who visited his newborn granddaughter at Appellee Bay Area Hospital
during the course of the trial and by refusing to allow the appellants to create an

evidentiary record about the misconduct of Mr. Chad Clanton during the hearing
on the motion for new trial?

The court erred in overruling appellants' motion for new trial based upon the
misconduct of a sitting juror, Mr. Chad Clanton, which was material and based on the
whole record, resulted in injury to the appellants. See Golden Eagle Archery, Inc. v.
Jackson, 24 S.W.3d 362, 375 (Tex. 2000). Rule 327 provides that a new trial may be
granted on grounds of jury misconduct when it is shown that such misconduct occurred,
that it was material, and that it reasonably appears from the entire record that injury
probably resulted to the complaining party. Kastanos v. Ramos, 581 S'W.2d 740, 741
(Tex. App.--Beaumont 1979, writ ref'd n.r.e.) citing Tex. R. Civ. P. 327. The act of overt
misconduct in itself may, in some situations, be the most compelling factor in

establishing prejudice. Texas Employers' Insurance Association v. McCaslin, 317
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S.W.2d 916, 919 (1958). So it is in this compelling case. During the course of the trial
and prior to jury deliberations, Mr. Clanton's daughter delivered a baby girl at Bay Area
Hospital. (I CR 189-190). Mr. Clanton did not reveal this fact to the court nor did he
disclose that he actually went to Bay Area Hospital to see his new granddaughter while
serving as a juror in a case against the hospital. (I CR 190).

At trial, the court gave instructions to the jury which included the admonition that
the jurors were not to mingle with nor talk to the lawyers, the witnesses, the parties, or
any other person who might be connected with or interested in this case, except for
casual greetings. (7 RR 65-66). See Tex. R. Civ. P. 226a. The jurors were further
instructed to not make personal inspections, observations, investigations, or experiments
nor personally view premises, things or articles not produced in court. (7 RR 67). The
jurors were called upon to decide whether or not Bay Area Hospital and its nurses were
negligent. A number of hospital employees, some of whom were still employed by Bay
Area Hospital and actively involved in labor and delivery, were called as witnesses at
trial, i.e., Sandra Sotelo, (7 RR 121); Sandra Hudson (8 RR 106); Debra Campbell (9 RR
241); Maurice Curran (11 RR 4); Gary Zarr (11 RR 79) and Sue Peterson. (11 RR 117).
Counsel for the appellees informed the entire jury panel in voir dire that all kinds of
people at Bay Area Hospital were intensely interested in the outcome of this case:

Bay Area Hospital is made up of people just like you and me. That's
Sandy Sotelo from the hospital. There's the executive staff. There's the
employees and the other nurses. And all of those people that comprise
collectively Bay Area Hospital are vitally interested in this case. They

have feelings. They have concerns. And they're very much interested in
this case.
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(6 RR 183).

The affidavit of a juror, Mary Aleman, shows that a juror, Mr. Chad Clanton, had
improper contacts with individuals outside the jury who had an interest in the outcome of
this case prior to jury deliberations. (Il CR 189-90). Mr. Clanton visited Bay Area
Hospital's labor and delivery unit during the trial because of the birth of a grandchild
during the trial. (II CR 189-90). Subsequently, during jury deliberations he sketched the
floor plan of certain areas of the hospital, i.e., the birthing rooms and the nursery, that
were central to crucial issues of timing in the resuscitation of Maggie McShane. (II CR
189-90). Juror Mary Aleman's affidavit is proper proof of the misconduct at issue. A
juror "may testify about jury misconduct provided it does not require delving into
deliberations." Golden Eagle Archery, 24 S.W.3d at 370 citing Tex. R. Civ. P. 327(b).
The Texas Supreme Court gives an example, applicable here, of a proper subject of
testimony by a juror, i.e., "a juror could testify that another juror improperly viewed
the scene of the events giving rise to the litigation." Id. at 370. It is also proper for a
juror to testify about improper contacts with individuals outside the jury. Id. The
affidavit of Mrs. Mary Aleman establishes both improper contacts and the fact that Mr.
Clanton viewed the scene giving rise to the litigation prior to jury deliberations. (II CR
189-90). Mr. Chad Clanton went to Bay Area Hospital duririg the trial because his
daughter had given birth to a child, his grandchild on November 5, 2003. The very fact
of his daughter's presence in the labor and delivery unit of the hospital defendant means
that she was attended by hospital personnel who were, by the very fact of their

employment and as a matter of law "connected with or interested in the case." The fact
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that Mr. Clanton was in the hospital in the very labor and delivery unit with nurses
employed by Bay Area and that his grandchild was delivered safely creates a situation
where harm must be presumed to have occurred in the process of jury deliberations. The
hospital and its nurses' conduct were on trial. His grandchild was delivered alive and
well and he could attribute that to care given to his family by the hospital and its nurses.
His contacts with the hospital in this setting and in these circumstances are so highly
prejudicial to the plaintiffs that the act itself is proof of unfairness and demands a new
trial. See Texas Employers' Insurance Association v. McCaslin, 317 S.W.2d at 921.

Mr. Clanton's visit or visits to Bay Area Hospital during the trial constitutes jury
misconduct on its face and is in and of itself the most compelling factor in establishing
that Mr. Clanton was subjected to an outside influence by his visit to the hospital. Not
only were the appellants denied a fair and impartial jury, they were denied their right to
an evidentiary hearing on the issue of jury misconduct raised in their motion for new trial.
The only time a trial court is required to hold an evidentiary hearing on motion for new
trial is when the grounds for new trial involve jury misconduct. Jefa Co., Inc. v. Mustang
Tractor and Equip. Co., 868 S.W.2d 905, 909 (Tex. App.--Houston [14th Dist.] 1994,
writ denied) citing Tex. R. Civ. P. 327; Parham v. Wilbon, 746 S.W.2d 347, 351 (Tex.
App.--Fort Worth 1988, no writ). Jurpr Chad Clanton and Juror Mary Aleman were
subpoenaed to appear and did appear at the courthouse for the hearing on appellants'
- motion for new trial to give testimony related to appellants' allegations of juror
misconduct. (24 RR 5). The appellees objected to proceeding with an evidentiary hearing

on jury misconduct involving Mr. Clanton and incorrectly alleged that the affidavit of
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Juror Mary Aleman says “"that all of this, the drawing of the diagram of the room and
everything else, occurred during the deliberations." (24 RR 4). The trial court erred in
sustaining this objection and preventing the appellants from having an evidentiary on this
issue because Mr. Clanton's visit to Bay Area Hospital was an overt act of misconduct
that did not occur during jury deliberations. See Golden Eagle Archery, 24 S.W.3d at
367 (“juror testimony or affidavits were admissible to show only overt acts of
misconduct, not merely the mental processes or motives of the jurors")(cites omitted). In
Golden Eagle Archery, the Texas Supreme Court expressly said that Rule 327(b) does not
preclude a juror from testifying about juror misconduct "about improper contacts with
individuals outside the jury." Id. at 370. This is precisely what Mr. Clanton and Mrs.
Aleman would have testified to and, as set out in the offer of proof, this testimony would
have established juror misconduct as a matter of law.

If allowed to testify, Mr. Chad Clanton would indeed state that he was a

Juror in the McShane case; that during the trial his daughter delivered a

granddaughter at Corpus Christi Medical Center Bay Area, the defendant

hospital in this case; that his daughter's name is Danielle Canales from

Ingleside; that the date of delivery was November 5, 2003; that on one or

more occasions he visited his daughter and his new granddaughter in the

hospital . . . that he was actually in the labor and delivery and/or newborn

care units; that the nurses were coming in and out; that he may well have

interacted with the very nurses that were witnesses in this case . . . that the

conversation that he had with respect to telling the other jurors about the

birth of his granddaughter occurred during casual conversations on breaks

and not as part of the jury deliberations. Ms. Aleman, Ms. Mary Aleman

who was also a juror, would testify that indeed she was a juror; that she was

present on these breaks; that indeed he told her that his granddaughter had

been born. (24 RR 9-10).

To be absolutely entitled to an evidentiary hearing on a motion for new trial, the

motion must (1) raise matters that cannot be determined from the record and (2) be
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supported by one or more sufficient affidavits. Jordan v. State, 883 S.W.2d 664, 665
(Tex.Crim.App.1994); Reyes v. State, 849 S.W.2d 812, 816 (Tex.Crim.App.1993). A
party need only assert a properly supported, reasonable ground for relief which is not
determinable from the record in order to be entitled to a hearing. Id. citing Jordan, 883
S.W.2d at 665. Appellants' motion for new trial and, specifically, their issue on jury
misconduct involving Mr. Chad Clanton was properly supported by affidavit and raised
issues that could not be determined from the record. The safe delivery of a juror's
granddaughter, during trial and at the appellees' hospital, was an outside influence and
under Texas Rule of Civil Evidence 606(b) the subpoenaed jurors should have been
allowed to testify "whether any outside influence was improperly brought to bear upon
any juror." Tex. R. Evid. 606(b). It was error to exclude the testimony of Chad Clanton

and Mary Aleman at the appellants' motion for new trial.

Issue 7: Did the trial court err in denying appellants' motion for new trial based
upon juror disqualification because the testimony of Mr. Arnoldo Moreno at the
hearing on the motion for new trial was conflicting, not credible and patently false?
Based upon investigative materials provided by the trial court, appellants alleged
in their motion for new trial that Mr. Arnoldo Alberto Moreno had fraudulently served on
the jury in the place of his son. (I CR 93-104)(II CR 168-178). The voter registration list
for Nueces County has individual voter registrations for (1) Arnoldo A. Moreno and for
(2) Amoldo Albeto Moreno both at a 921 Cunningham address. (24 RR 63)(PNTX 8; 9).

Arnoldo Alberto Moreno served on the jury in the McShane trial. (PNTX 3). The jury

summons responded to by the father was sent to his son, Arnoldo Alberto Moreno, Jr. as
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Arnoldo Albeto Moreno. (PNTX 6; 7). (24 RR 53) Mr. Arnoldo Alberto Moreno is an
employee of the Corpus Christi Army Depot ("CCAD"). (24 RR 68). He was paid by his
employer during the time he served as a juror in the McShane trial. (24 RR 68).

At a hearing on the appellants' motion for new trial, appellants called Howard
Michael Beers to testify. (24 RR 16). He is an employee of the Corpus Christi Army
Depot and is a co-employee of the father, Mr. Arnoldo Alberto Moreno, Juror No. 10. (24
RR 16-17). In October of 2003, Mr. Beers served on a jury in Nueces County and had
occasion to see Mr. Moreno outside at lunchtime and at breaks. (24 RR 17). Mr. Moreno
told him that he had been selected for jury duty. (24 RR 18). A few weeks later, Mr.
Beers ran into Mr. Moreno at work and was told by Mr. Moreno that he just got back
from jury duty and that:

his trial ran for about a month. And during that time there was a holiday

that the government employees were given the day off, and he had to come

out here on jury duty and wondered if he could get paid overtime for that

particular day. . . [h]e told me that he was sitting in on the jury for his son
because his son couldn't get off from work.

(24 RR 18-19). Mr. Beers went back to his office after Mr. Moreno made that statement
and told Rick Felix what Mr. Moreno had just told him about having sat on a jury for his
son. (24 RR 25). Rick Felix's wife works in the financial department and takes care of
matters such as jury pay and is knowledgeable about overtime pay. (24 RR 25). Mr.
Beers testified that he had told Arnoldo, "that, hey, I could ask Rick and he could ask his
wife if you should get overtime for being there." (24 RR 25). According to Mr. Beers,
when Arnoldo Moreno told him that he had sat in for his son, "it didn't sink in." (24 RR

25-26). He then testified, "I thought, well, you know, it doesn't sound right but -- but
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then later on, you know, I realized that this may be a problem here." (24 RR 26). At
another point he testified, "I didn't think it was right, but 1 didn't think it was illegal
either." (24 RR 31). An investigation, conducted by Mr. Edward Preusse, a criminal
investigator at the Corpus Christ Army Depot, followed. (24 RR 92).

Mr. Preusse testified that he contacted a couple of employees who had knowledge
of Mr. Moreno allegedly sitting in on a jury panel for his son. (24 RR 110). Mr. Beers
and Mr. Moreno submitted sworn statements and these statements, as well as Mr.
Preusse's memorandum, were forwarded to Human Resources at CCAD. (24 RR 113).
Mr. Preusse then went to the voter registration office, looked up Mr. Moreno's voter
registration numbers and that of his son. They were both different. (24 RR 112).
Following Mr. Preusse's receipt of a letter from Judge Hassette, he sent her, through the
court's administrator, a copy of his investigative file. (24 RR 93). The investigation
concerning Mr. Moreno is now with Human Resources at CCAD. (24 RR 115).

The McShane's counsel asked Mr. Beers if he knew whether or not his recollection
of the conversation was different than Mr. Moreno's recollection:

Q. And if his recollection is slightly different, would you dispute what

he has to say?
A. Well, I think I remember what he told me.
Q. Okay.

A. If he remembers it differently, then I think I would have to dispute it.

(24 RR 32).
Mr. Moreno did remember it differently. At first he testified that he did not tell

Mr. Beers that he had sat in on a jury for his son because his son did not get paid for it

and he would get paid for it. (24 RR 65). He then testified that "I told him about the jury.
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I told him I may have sat in there for my son." (24 RR 65). Mr. Moreno was aware that
the Corpus Christi Army Depot was involved in an investigation regarding his sitting on a
~ jury. (24 RR 68). He testified at the hearing that he did not discover that he had served
for his son until after the trial was over. (24 RR 64). That discovery took place "probably
the weekend" after trial when Mr. Moreno was cleaning out his son's room some 11 or 12
months after he had moved to San Antonio. (24 RR 86).

Armmoldo Alberto Moreno, the father, was one of the ten jurors who returned a
verdict in favor of the defendants. The general qualifications for jury service are found in
Texas Government Code § 62.102. That statute provides that a person is disqualified to
serve as a petit juror unless he is of sound mind and good moral character. Tex. Gov't
Code § 62.102(6). The testimony of Mr. Howard Beers and the investigations by the
Corpus Christi Army Depot, at the very least, cast doubt on Mr. Moreno's truth and
veracity. Mr. Moreno's testimony at the hearing on appellants' motion for new trial raises
further conflicts vis a vis his conversations with fellow employee, Howard Beers. Mr.
Moreno's testimony that he did not discover that his son was the one summoned for jury
service until after the trial when he was cleaning out his son's room some 11 to 12 months
after the moved out of the house. As the Supreme Court of Missouri observed in a
similar case involving practiced deception by a juror: "A man who uses dishonest means
to get on a jury, does not usually do so for the purposes of honestly deciding the case on
the law and the evidence." Lee v. Baltimore Hotel Co., 136 S.W.2d 695, 697-698 (Mo.
1939). Mr. Moreno was deliberately deceiving his employer (the United States Army)

and the Nueces County judicial system for monetary gain on behalf of his son. He is
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statutorily disqualified under section 62.002(4) of the Texas Government Code which
provides that a person is disqualified to serve as a juror unless he is of "good moral
character." The plaintiffs were prejudiced and materially harmed by the presence of Mr.
Amoldo Alberto Moreno on the jury because they were deprived of the right to choose
twelve qualified jurors as mandated by the Texas constitution. Texas. Coﬁst. art. 1, § 15.
Denial of the right to trial by jury, guaranteed by both the federal and state constitutions,
constitutes reversible error. See Heflin v. Wilson, 297 S.W.2d 864, 866 (Tex. Civ. App.--
Beaumont 1956, writ ref'd)(approval of judgment in case involving error in selection of
jury panel is tantamount to denying constitutional right of a trial by jury). A disqualified
juror, Arnoldo Alberto Moreno, was one of 10 jurors who supported the verdict in this
case. The appellants have been materially harmed as a matter of law. A new trial should

be granted.

PRAYER
Appellants ask the court to reverse the trial court judgment and remand the

McShane's claims for new trial.
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