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Background
Surgical never events are being used increasingly as quality metrics in health care in the United States. However, little is
known about their costs to the health care system, the outcomes of patients, or the characteristics of the providers involved.
We designed a study to describe the number and magnitude of paid malpractice claims for surgical never events, as well as
associated patient and provider characteristics.

Methods
We used the National Practitioner Data Bank, a federal repository of medical malpractice claims, to identify malpractice
settlements and judgments of surgical never events, including retained foreign bodies, wrong-site, wrong-patient, and wrong-
procedure surgery. Payment amounts, patient outcomes, and provider characteristics were evaluated.

Results
We identified a total of 9,744 paid malpractice settlement and judgments for surgical never events occurring between 1990
and 2010. Malpractice payments for surgical never events totaled $1.3 billion. Mortality occurred in 6.6% of patients,
permanent injury in 32.9%, and temporary injury in 59.2%. Based on literature rates of surgical adverse events resulting in
paid malpractice claims, we estimated that 4,082 surgical never event claims occur each year in the United States. Increased
payments were associated with severe patient outcomes and claims involving a physician with multiple malpractice reports. Of
physicians named in a surgical never event claim, 12.4% were later named in at least 1 future surgical never event claim.

Conclusion
Surgical never events are costly to the health care system and are associated with serious harm to patients. Patient and
provider characteristics may help to guide prevention strategies.
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Background

The term "Never Event" was first introduced in 2001 by Ken Kizer, MD, former CEO of the National Quality
Forum (NQF), in reference to particularly shocking medical errors (such as wrong-site surgery) that should
never occur. Over time, the list has been expanded to signify adverse events that are unambiguous (clearly
identifiable and measurable), serious (resulting in death or significant disability), and usually preventable. The
NQF initially defined 27 such events in 2002. The list has been revised since then, most recently in 2011, and
now consists of 29 events grouped into 6 categories: surgical, product or device, patient protection, care
management, environmental, radiologic, and criminal.

 

Source: Sentinel Event Statistics. September 30, 2009. The Joint Commission Web site.

 

Source: Adverse Health Events in Minnesota. Fifth Annual Public Report. St. Paul, MN: Minnesota Department of Health;
January 2009. Available at: http://www.health.state.mn.us/patientsafety/publications/
consumerguide.pdf. Accessed December 30, 2009.
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Table. Never Events, 2011

The National Quality Forum's Health Care "Never Events"
(2011 Revision)

Surgical events

Surgery or other invasive procedure performed on the wrong
body part

Surgery or other invasive procedure performed on the wrong
patient

Wrong surgical or other invasive procedure performed on a
patient

Unintended retention of a foreign object in a patient after
surgery or other procedure

Intraoperative or immediately postoperative/postprocedure
death in an American Society of Anesthesiologists Class I patient

Product or device events

Patient death or serious injury associated with the use of
contaminated drugs, devices, or biologics provided by the health
care setting

Patient death or serious injury associated with the use or
function of a device in patient care, in which the device is used
for functions other than as intended

Patient death or serious injury associated with intravascular air
embolism that occurs while being cared for in a health care
setting

Patient protection events

Discharge or release of a patient/resident of any age, who is
unable to make decisions, to other than an authorized person

Patient death or serious disability associated with patient
elopement (disappearance)

Patient suicide, attempted suicide, or self-harm resulting in
serious disability, while being cared for in a health care facility

Care management events

Patient death or serious injury associated with a medication error
(e.g., errors involving the wrong drug, wrong dose, wrong
patient, wrong time, wrong rate, wrong preparation, or wrong
route of administration)

Patient death or serious injury associated with unsafe
administration of blood products

Maternal death or serious injury associated with labor or delivery
in a low-risk pregnancy while being cared for in a health care
setting

Death or serious injury of a neonate associated with labor or
delivery in a low-risk pregnancy

Artificial insemination with the wrong donor sperm or wrong egg

Patient death or serious injury associated with a fall while being
cared for in a health care setting

Any stage 3, stage 4, or unstageable pressure ulcers acquired
after admission/presentation to a health care facility

Patient death or serious disability resulting from the irretrievable
loss of an irreplaceable biological specimen

Patient death or serious injury resulting from failure to follow up
or communicate laboratory, pathology, or radiology test results
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Environmental events

Patient or staff death or serious disability associated with an
electric shock in the course of a patient care process in a health
care setting

Any incident in which a line designated for oxygen or other gas
to be delivered to a patient contains no gas, the wrong gas, or is
contaminated by toxic substances

Patient or staff death or serious injury associated with a burn
incurred from any source in the course of a patient care process
in a health care setting

Patient death or serious injury associated with the use of
restraints or bedrails while being cared for in a health care
setting

Radiologic events

Death or serious injury of a patient or staff associated with
introduction of a metallic object into the MRI area

Criminal events

Any instance of care ordered by or provided by someone
impersonating a physician, nurse, pharmacist, or other licensed
health care provider

Abduction of a patient/resident of any age

Sexual abuse/assault on a patient within or on the grounds of a
health care setting

Death or significant injury of a patient or staff member resulting
from a physical assault (i.e., battery) that occurs within or on the
grounds of a health care setting

(Reprinted with permission from the National Quality Forum.)

Most Never Events are very rare. For example, a 2006 study estimated that a typical hospital might experience
a case of wrong-site surgery once every 5 to 10 years. However, when Never Events occur, they are
devastating to patients—71% of events reported to the Joint Commission over the past 12 years were fatal—
and may indicate a fundamental safety problem within an organization. 

The Joint Commission has recommended that hospitals report "sentinel events" since 1995. Sentinel events are
defined as "an unexpected occurrence involving death or serious physiological or psychological injury, or the
risk thereof." The NQF's Never Events are also considered sentinel events by the Joint Commission. The Joint
Commission mandates performance of a root cause analysis after a sentinel event. The Leapfrog Group
recommends that in addition to an RCA, organizations should disclose the error and apologize to the patient,
report the event, and waive all costs associated with the event.

Current Context 

Because Never Events are devastating and preventable, health care organizations are under increasing pressure
to eliminate them completely. The Centers for Medicare and Medicaid Services (CMS) announced in August
2007 that Medicare would no longer pay for additional costs associated with many preventable errors, including
those considered Never Events. Since then, many states and private insurers have adopted similar policies.
Since February 2009, CMS has not paid for any costs associated with wrong-site surgeries.

Never Events are also being publicly reported, with the goal of increasing accountability and improving the
quality of care. Since the NQF disseminated its original Never Events list in 2002, 11 states have mandated
reporting of these incidents whenever they occur, and an additional 16 states mandate reporting of serious
adverse events (including many of the NQF Never Events). Health care facilities are accountable for correcting
systematic problems that contributed to the event, with some states (such as Minnesota) mandating
performance of a root cause analysis and reporting its results. 
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